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. ABSTRACT , < 
* " . Some critical questions provide a ba^sis for 
developing policies appropriate in a gi.veti stat^. They include: (1) 

* ihkt is the State interest in independent Itighel education? (2) How 
should independent sector interests and participation be included in 
statewide* planning^ or postsecondary education? (3) Should state 
support be extended to independent institutions or €o their students, 

* and ff so, in what form? (U) What are tt*e legal conditions of such 
support? (5) tfhat forms o£ accountability **xe needed where such 
support • is given? Each of these areas is discussed and 1 task force 

* observations and recommendations are goffered. It is noted that every 
state is different, atfd eacn must develop policies that are valid ,in 
light of its own planning, total educational environment, legal and 
fiscal constraints, independent sector role, and status. Appendices 
cotar: sources and statistical d^ta; implications of programs of 
support; and the legal status of state aid to independent* colleges • 

* and students attending them* (Aflthor/LBH) 
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The Honorable Jerry Apodaca 

Governor of New Mexico • 
'State Capitol \ 
Santp Fe, New Mexico 87501 

Dear Governor Apodaca: 

I am pissed to submitftb the Steering Committee of the Education Commission 
of the States, /the report of the Task Force on State Policy .and Independent- > 
Higher Education. This task force was appointed in the Spring of 1976 un^er 
the leadership of your predecessor, Governor Arch Moore. I was glad to accept 
the invitation to serve as chairman. I have long been concerned with the 
condition and future of our independent colle'ges and I am proud of the contribu- 
tion Jhat these institutions make to higher education in Indiana as well as the 
role th^state has played 4 in supporting that contribution. A number of distin- 
guished and hardworking people joined me on this task force. They represent 9 
experience in government, higher feducatiop and educational associations. Its 
t vice-chairman wa\ECS Commissioner Richard E.'Hawk, who is the Executive Director 
* of the Higher Education (ioordinating Board in Minnesota. \ 

In a sense, this Task Force report furthers the interest which the Commission has 
already expressed in the independent sector of higher education. A- March-, 1975 
policy statement noted the contribution made by the independent institutions to . 
achievement of state goal <s for postsecondary education. It also expressed ECS* 
concern that this contribution be reinforced by the preservation of an effective 
pluralistic system of higher education including the independent sector\a§ .integral 
to the total resources of th,e state. ' v _ ^ # \ 



This is an urgent issue. In most of our states changes in demographic patterns • 
will alter the enrollment and distribution of enrollment within bur institutions 
df- higher education: At 'the same time, changing patterns of student interests, . * 
needs and attendance { will complicate those, demographic trends. - \ 

For most of us these changes^ will come at a time^when budget*! imitations constrain 
the way wef are able to respond. In this. context, the state leaders should oe " 
.concerned with the' continued ability of the state to offer educational opportunities 
of high quality <at reasonable costs. The help of the independent sector ts. an , e 
important ingredient in this effort. • • 

This problem is complex and our states are diverse, especially -in the role which 
-the independent sector plays in the total* state system of postsecondary' education. 
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Thus, there is no single solution equally applicable in all states. Rather than 
provide fohnul as so generaOs to>be of little help, what we have attempted to do 
is to develop a framework for addressing this .problem which we believe will be. 
valuable to states in the' development of policy on this significant issue., " 

v • m 

The members of the task force haye devoted an enormous amount of energy to the 
development .of tMs .report. They have donrw with diligence and thoughtful ness, 
.meeting three times during the course of the year and between those meetings'giving 
careful review to a number of revis-ions^of the repirt itself. Their endorsement 
of this report is unanimous. • ~ 

In transmitting this report to* you* and to the Steering Conmitt^e^I, t^ke satisfaction 
both fn the belief that, it is an important contribution of ECS to educational policy 
development;, and in, the hop* that it will be widely used/by the states to review 
or Improve the relationship they have with their independent colleges* and "universi ti 
* 

Kindest personal regards, 




'- -Otis R. Bowen, M.D. 
Governor ' * • 
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1. 



/ 



fach State should construct a specific policy regarding tfie independent 
cofleges and universities that serve its citizens.' States should diveipp such 
policy in the light of clear state purposes and a detailed understanding of the* 
role and condition of independent institutions. 

2. ' " • # • 

Statewide Planning should (5e concerned with .issues involving the .indepen- 
dent sector, and postsecondary education including the independent sectoF 
should be accorded 'fyif participation in state planning and coordination. 



3. 



The state's planning approach t£ independent institutions will fav-gr one of 
two alternatives a 's^rjent centered approach, whuch emphasizes a fair 
market, or $n 'rnstttut on centered approach, which emphasizes the develop- 
ment of * am efficient network of institutional opportunities, Most states 
employ an intermediate approach, with some. mixture of these two elements. 
The choice of emphasis ^bould be based upon the stafe's goats for postsecon- 
dary education, its assessment of thfe actual and potential contribution made 
by the independent sector to those goals, ns legal structure and its history 
and traditions,^ education development. > 



State policy makers should be sensitive to. the protection and enhancement 
of institutional integrity in public and independent institutions alike, espe- 
cially in those areas where it is most important to the vitality and 
effectiveness of. the educational process. Institutional leaders should recognize 
the concessions to institutional autpnbmy that are made necessary under 
conditions of state support t 



5. 



Each state should consider appropriate programs that ir-tilize the resources of 
the independent sector by providing support to independent institutions or 
to" the* students. The framework supporting 'the resulting decisions should 
include a clear Irticulation of the goals for poitsecondary education, ,an 
understanding of, the way in which the- independent sector helps to achieve 
Xhevo anci prior decisions about the state's approach to the independent 
sector. - / 

6. 

We recommend that states give first consideration* to the development of 
need-based student grant programs, funded 'at levels adequate to provide 
students with real choice among institutions. 
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Beyond need-based student aid, any program of support must follow the 
individual characteristics in a givu ftate, and the^ state's' chosen planning 
approach to the independent ^ctor; as well as the constraints that might be 
imposed by the state's legal, political and fiscal structure. The alternatives 
include direct institutional grants, tuition equalization grants, contracts and 
cost-of-education grants to institutions. J - * 



8. 



Programs of support that benefit independent higher education should be 
monitored by the states ^to provide continuous assessment of the extent to 
which those- programs accomplish ' the objectives for which ^they we're 
✓^designed. % 

/The federal government should strengthen its support of the development of 
state student aid programs through^ expaffsioa of the State Student Incentive 
Grant Program (SSIG). 1 • \^ 

, io. ' 

In developing new programs of support to independent institutions (whether 
church-related or not), state policy makers should look carefully at the 
precedents established by- the U.S. Supreme CouVt. Primary attention should^ 
* be given to the need to exclude sectarian purposes and pervasively' sectarian 
institutions from *ro§rams of direct support and the need to -establish 
administrative criteria that* identify those, which are "pervasivefy sectarian" 
and those which are fiot. The necessity of establishing these guidelines, everr 
?b the abseojce of a Supreme Court^ decision in the matter of student aid, 
strengthens * the presumption th^t student aid should be the preferred 
program of support in most states. * 

,Y 

With respect to the matter of 'state support of independent institutions, the re-/ 
sponstbiltty for monitoring the accountability of, the independent sector should"* 

be vested primarily in the state agency for postsecondary eduoation. As noted 

earlier, it is essential thj^t independent institutions participate in the agency,'s 
activities, and that there be adequate provisions for agency objectivity. I 



INTRODUCTION 



As postsecondary education approaches the 1980s, it faces' challenges that 
will require difficult decisions by its leaders. The problems causing these 
challenges include -declines in -thfe sue of the traditional college-age population, 
increasing c6mpetition fc*r students among institutions, limited financial 
resources Ind increased competition for them, the broadening of learning 
opportunities beyond the boundaries o£ traditional institutions and changes in 
styles of , life, work, Iteming and leisyre that may alts* educational patterns aad 
structures. In this context, the tas^ of providing the students with access to 
high 'quality educational opportunities appropriate to their needs and interests 
is a difficult one. — 

The tensions among institutions competin^for scarce resources may 
intensify, .and those tensions could be especially great between .the public and 
independent sectors of higher education. One issue that touches upon both 
increased competition and careful resource use is state policy in relatfon to 
independent higher education. 

Public and independent higher education have developed apart from one 
another* the former under state auspices, support and planning, and the latter 
largely following the separate purposes ,of numerous individual institutions^ 
Now that postsecondary education as. a whole is no loager expanding as it once * 
r was, the isolated development of these two systems is a thing of the past 
Independent institutions are calling for state support while public institutions 
call for controls over the continuous expansion of independent institutions. 
There is -a great need for careful review and^levelopment ojf state policies on 
independent* institutions in order to insure the best overall use of the resources 
for postsecondary education, forboth-pubHc and independenTinstitjutions, and 
in order to serve students and respond to -the other needs of the state If there 
are no general formulas for carrying this out, it is because there are virtually no 
characteristics of independent institutions, or roles they play, that are common 
to all states. "But there are sorne" crftical questions that provide a basis_jfor 
developing policies appibpnate in a given state. These questions include 



New challenges, 
ne\v decisions for 
postseeondary 
education 



Competition for 
scarce resources 



\'o longer can 
public and 
indcpenden t 
institutions * 
develop aparl 
from each other 
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What is the state interest in independent higher education? 
How should independent sector interests and participation be in- 
cluded in statewide planning for postsecondary education? « 
Should state support be extended to independent institutions or t© 
their students, and if so, in what form, 9 
What are the legal conditions of such support 7 * 

What 'forms of accountability are needed where such support is 



given ' 



iiti 



■ The task force's observations and recommendations may disappoint those 
seeking automatic or highly specific solutions. There are none. Every state is 
different, and each must develop policies that make sense in ligly. of its own 
planriing. total educational environment, legal and ffccal constraints, indepen- 
dent sector role and status. We attempt to construct a framework within whidh 
effective policies can be formulated in each state according to its needs and 
pnofitie^s. The consistent' perspective 1$ that of public policy that will bring 
about th'e most efficient utilization of all of a state's postsecondary resources in 
order to achieve the most effective' service tcr those needing or seeking 
postsecondary opportunity. The scope of concern is tfie independent sector, 
consisting of nonprofit, degree-granting institutions of higher edtif&rion. -We 
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Some question* to 
guide policy 
development 



pass over^the question of^dpr^tary- institutions, no* because w?are unaware^ 
of the need v forstate policy to be cognfzant of this group of institutions! We-are 

^concerned Svith ^he K ind'ependqrit sector as part of a. total systetp of 
postsecondary €duektton whose* resources are available to serve^ students" 'and 
recognize that the^OpxieUry.irlfetittilions are also a> significant aspect of that ' 
system: Throughput- this r^ort; generally use higher education to refer to 

;tf\e sura of colf^ate"fn>titution^in the independent artd,publfc sectors, and, 
postsecondary.' *ducati^n t6\ refer '-to the total system ofeducational opportu- 
nity beyond seca^da^sc^obr, i^d'u^ing />ublic,-independent"and proprietary 
mstitutiona, as well a£ ottter Agencies providing 'formal ar^J informal learning 
opportunities. W^'have also focused upon state policy, recognizing thstt federal 
policy must be taken iRto account by state decision makers and that there is' 
need for much greater coordination ©f the two. » 

„ • This report is divided into fiv§ sections, following the sequence of 
questions asked above. Ip the appendices will j^e found supplementary material 
on sources afnd statistics used in the report, -rfn the constituHonal is^ie and bfT 
the implications of programs of support. * 
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% • I. THE INpEPENDENT SECTOR 4|KXTHE PUBUC INTEREST 



States traditionally and in many cafces by constitutional provision are 
concerned with adequate arideffettive postsecondary education opportunities 
for all their .citizens/ They have , insured that, opportunity through the 
development of admirable systems of public higher education, but they should, 
also consider how independent .institutions sfcrve state needs. The development 
of *an effective- state policy requires % an expression of this state concern, 
'including a plekr articulation £f the state interest lq postsecondary education 
and the way in which the independent sector furthets'that interest. 

» In onder to achieve a systematic policy, each state needs to understand the 
role played by its independent sector. Several characteristics of -independent 
institutions define their role and contribution. Although these may vary among 
institutions and among*. states", every state needs, to assess its" ^"dependent 
institution/ and their ^contribution to the state's postsecondary effort. The 
. following 10 characteristics are a useful' starting point for such an assessment., 



\ 



Each state needs , 
to understand the 
rolepf its + 
independent 

sector ^ 



1. Enrollment ' - \\. 

While the' number of students in independent colleges and universities 
continues to nse, the percentage of :total higher education enrollment in th,e 
independent sector has declined from about 50 percent in<J^50 to about' 22 
percent in 1976. -ThxT&rcent age vanes greatly from state to state — from a 
high of 57 percent to a low- of 0. One-half of all independent college students 
» are in independent institutions in New Y9rk, Massachusetts, Pennsylvania,. 
Califoiroa, Illinois and Ohio. . * 

. . * j . • ' • ■ . f . 

Soctoeconbmic Composition of Students 

Tuition at independent colleges and universities is generally higher than at 
public institutions, but it is not the case that^tud^nts at these institutions &re 
mostly from affluent families. Federal and state student aid programs, as well 
as institutional resourbes,' ameliorate price differences for lower-income 
students. Although-students at'all family-irifcome levels p&y*some prejn^tTfn fc 
attending, independent institutions play an important' role^ in providing access) 
to low-income students. They have -traditionally sei-ved such f students and) 
continue to serve them in increasing numbers. In L974, Independent institu- 

# tions enrolled 13 percent' of the college students (who are dependent family 
members aged 18-24) from families with incomes of leSs thair $15,000. In 
1975, 24 percent of- entering freshmen at iadependent institutions came from* 
families with annual incomes of less than '$10,000. The proportion of students 
from lower-income families has increased considerably at independent institu- 

. tions of all types; The following tabje shpws proportions of. 1967 freshmen 
from families with incomes of le^ than $6,000 annually, proportions'of 1975 
.freshmen froih families with incomes of less than $1 0,000 'annually J( these 
/ incomes are roughly comparable allowing for inflation), and tne 'percentage 

' increase from 1967 to 1975 at several types of institutions: 



/ 



Independent 
institutions 
provide access 
to low-income 
students 
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Percent of 1967 
Freshmen with 
parental income of 
less thin $6,000 



Percent of 1975 f 
- Freshmen wit|) 
parental incorne of 
less than $10,000 



Percentage increase 
1367-75 



All institutions * 
[public and independent] 


139 


• * 


22 7 


f 


- 

Independent institutions,, 
2-y ear colleges 


17 1 




35.2 


S t 

106 


4-year colleges 


11 0 




19.3 


. 75 


* 

4-year Protestant ' 
• colleges 


• 15 1 • 




23.7 


• 

57 


4-year y Catholic 
' colleges 


> 

89 




* 09.6 


120 


Universities 


•75 




10,2 


36 



A high proportion 
of degrees granted 



Small institutions 
add diversity to 
post secondary 
Opportunities 



The combination of' federal and state, student aid programs has enlarge^ 
college choice for 'students from lower-income faip ilieX, facilitating their 
attendance 'at independent institutions At the same time, the>e^are indications 
.that the expense . burden on students from middle-income families — the 
traditional clientele of independent institutions — has not been lifted to the 
same extent, An> the absence of effective state programs of student aid, the 
expected contributions from middle-income families, and their unmet financial 
need after available aidhas been extended, could put increasing barriers to 
attendance at independent institutions in the way bf such students. 

3. Degrees Granted ' , 

The proportion af degrees granted by independent institutions is higher than 
mLhew share oU enrollments Independent colle^Fs and universities grant 33 
'percent of all bachelor's degrees, 35 percent of doctoral degrees £ n d 58 percent 

of first professional degrees. ' 

4. Variation by State anrf Institutional Type 

^ Characterises of the independent sector vary from state to state and, indeed/ 
among difrorenl type's of independent institutions Major independent research 
universities, for instance, resemble their public counterparts more than they 
resemble other types of independent institutions * ' 

5. Si2e t 

Independent institutions tend to be smaller than public institutions Nearly 
one*h'alf of all independent college students are enrolled in imiitlutions of less 
than 2,500 students. This is an important characteristic, because smallness has 
been shown.to be a healthy environmental factor and,, for some students, offers 
advantageVoTcommunily and social participation. Perhags because of this, 
smaller institutions have favorable rates of retention. 



Value orientation 



6. Church Affiliation * - ^ 

Atjout half of all independent institutions have denominational affiliation. 
These' institutions, which vary greatly in the expression of their churchy 
v relatedness as well as the financial support derived from the affiliated church, 
offer students tfa^^rjportiinity to pursue the religious and value-oriented 
aspects of pers(*fal and intellectual development in a manner not available in 
the public sector. . * t * • 
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7-. Special Clienteles ^ 

To a greater f xtent J(hpn , public institutions, independent colleges and 
universities serve specialized ^ienteles. Nearly all women's colleges and men's 
cplleges are : independent msiitutions, as are the majority of predominantly n , 

black irfstitutioril" 4 

* 

8. Excellence \ 

Among independent universities (ab well as among public institutions, of< 
course) are many that have contributed in a notable Way-tq *he excellence of ^ 
Americans resources -for" researctr and graduate training. Many* independent 
. institutions maintain a strong commitment to U\e liberal arts, and some of the C ™dtence° n *° 

nation's most important centers' of tethnology, art and music are fouftd among exce € "f e 

independent institutions. The development of these and other distinctive 
missions is_ facilitated by the ability of independent institutions and their 
governing boards to chart their own course. ^ 

♦ 

- 9. Tuition and Costs 

Independent institutions rely heavily on revenues from tuition. On the average, 

tuition represents about 50* percent of their t ducation and general revenues, 

and for most institutions (that is, above the median institution) it is higher than 

that Because of this reliance, tuition charges in independent institutions are A heavy reliance 

• i_i on tuition ~ 

high and tend to rise within flation, making price comparisons between public k 

and independent- institutions dramatic, as is demqnstrated by frhe following 
chart. . * 



' 1976-77 








Independent^ 


Public 


Ratio 






$1740 


$387 


-45-1 






2,3& 


621 


38 1 




* 
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• 2-year Institutions 
4 ^ear Institutions 

Tuition' differentials between public and independent institutions vary enor- 
mously^ from state to state, from 'as low as a few hundred dollars to qver^ t . 
' $2,500. Costs of educational services do not vary as mpch between the public* 
and indendent sector as tuition charj^io. -Except at the university level, 
where the educational and general 'expenditures per stCident of^ independent 
institutions tend to be much higher, costs are quite similar between public and , , .f 
independent institutions. Of toun£,:an individual public institution may have a /. 
higher cost per student than an individual independent institution. * 

10. Condition , * ■ , 

Not'only do states neetfto know about the role independent institutions play t * r 

in the total system of postsecondary education, but they should understand the 
■condition of the independent sector.^There is no unanmlouj opinion regarding * 
the fescal health of independent institutions - The judgment of economic 
experts vanes, and several available national studies rpveal both favorable ariEt 
unfavorable indicators. " - 

, On the favorable sitle, while there are exceptions, independent colleges f 
and universities as a group seem to -be fiscally .stable, with their income 
matching their expenditures and with thsmajorjty of independent institutions Fiscal yab&y' 
•operating i within balanced budgets and producing slight surpluses. At leastj. 
temporarily, enrollments are still rising slowly for the majonty of independent 
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institution^ Leaders of independent institutions*are optimistic atioiit mainte- 
nance of quality, progress and competitive strength. 

On the unfavorable ' side, a nurnb/er^of independent institutions ^r/pear 
to* be losing ground 'financially. Revenues have-not kept pace with infla- 
tion; there is .rf?)avy dependence upon gift income, ai\ Unpredictable income 
source, for current operating expenditures. Decreases In 'expenditures, in 
constant, dollars* per student? are more prohpunced among certain^types of 
independent institutions ^han among public colleges and universities. - Indepen- 
dent institutions are presently spending affout fiv? percent of their'operating 
funds on student financial aid, ^causing revenues tqf £e* diverted from other 
sources to cover student assistance needs. For somg institutions, the price of 
financial stability may be g^osion of quality and service. More serious still, ' 
institutional* failures, th£ ^necjuivocal sign of fiscal ill health, continue to occur; 
regularly. *<* \ . • * 

^ Individual stpte. analyses will yield data for state policy xleveloprhent and 
such analysed are'urgently neede4 because of the danger-signals enumerated * 
above. Demographic trends suggest, that the condition of independent, 
institutions could' worsen rapidly. in many states, accelerating both institutional 
failure £nd th£ erosiofr of quality and service that may accompany belt 
tightening measures taken to avoid failure. 

The foregoing discussion highlights the role played by independent higher 
education and certain aspects, of its -condition. These vary from state^o st,ate 
and thus must be jessed by states individually. 



A State policy 



State goals for • 
pos'tsecondary 
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Recommendation 1. „ 

JEach states should constrict a specif ic policy regarding the independent * 
colleges and universities' tffat serve its citizens. States should develop such 
policy in the light of clefri^state purposes and a detailed understanding of the 
-role and condition of independent institutions. 

£ v V s 

The ensuing discussion presents a framework for the development of such 
' a policy, feased upon foiir key questions that- may be answered somewhat 
differently by each state. * - 

• What 'are the general policy objectives for postsecondary education 
withfn the sUTfe? 

+ What is the role of independent colleges and universities, and how do 
they contribute to the.accomphshment of those* objectives? 
Is there a consequent state interest in independent Higher education? 
What *state pc^ici£s % and programs are Appropriate in light of the 
state's interest in the independent sector? 



State goals fo/ postSecondary education je^rrronly efnbrace several 
elements,. Each state^tnves to maintain a postseconHary .education system if 
high quality and, through th^t system, to provide the broadest possible acc&ss / 
for prospective students 'by making educational opportunity available to all 
who can benefit from it, regardless of race, religion, sex or age. It is also a gqaV ' 
to provide within that system a diversity of programs, mission and institutional, 
environments as well as flexibility and responsiveness to -new needs. Finally/ 
each state hopes to maintain its system oJ institutions and opportunities with\ 
the most efficient utse of state revenues. - s • * 

Regarding the second question, the indej^ndent sector is likely to 
contribute to the' accomplishment of state objectives in the- following ways. 
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Independent institutions contribute generally to access by providing higher 
education opportunities to a portion of the state's postsecon^ary students. 
They are a part of the total resources for postsecondaiy opportunity; indeed*, 
independent institutions may offer the only local postsecondary opportunity in' 
some^areas. They broaden access by providing an element of choice, making 
% available to each student a range of, different educational opportunities within 
the- scope of his or her talents /and aspirations. In addition, independent 
•institutions contribute to the quality of postsecondary education in the state. 
The spectrum of independent/ institutions includes those of recognized 
^icellence, as does the ^pec^runi/of public Mtitutions. ( , 

Other contributions to /tate objectives include diversity, independent 
governance and tax saving* The specialized missions and clienteles of 
independent colleges and universities contribute diversity to the system of 
postsecondary education, including special emphases that public higher 
education does not or m^y/not offer. Church-related institutions, small liberal 
arts > colleges, predominantly black colleges, - colleges for women ^and men, 
institutions of unusual excellence, all contribute* significantly Jo this diversity. 
At the same time, independent institutions are governed differently from^ 
public institutions, insuring an alternative to state mbnopoly of postsecondary 



available to the state, at a cost, i^ tax dollkrs, that is a small portion pi the 
benefits. Even where states support independent higher education vigorously, 
total expenditures of independent institutions represent many twines the State 
outlay. We estimate that thp 2.41 million students enrolled in independent 
institutions would reqinfe $4.5 billion m state support if they were enrolled in 
public institutions, instead of the $566 million in state outlays that now 
support them. * ~ 

Is there a cbnsequent state interest in the independent sector of higher. 
educatiW? Clearly^ as demonstrated above, independent colleges £nd universi- 
ties contribute to the accomplishment of state objectives for postsecondary 
education. The overriding objective is to provide students with a diversity of 
^educational opportunity of high quality in the most efficient rrianher, and the 
independent sector makes available to the state significant resources to achieve 
'this. The public interest in independent institutions is currently substantiated 
by many state programs of direct or indirect support to independent colleges 
"and universities. Tftese programs respond in different ways to the role played 
, by independent institutions: 

The general answer to the fourth question — whait .state ^policies and 
programs" arp appropriate? — is that the . independent sector should be 
considered, ini state planning and coordinating of postsecondary education. 
More specifically, spates should develop, , where appropriate, programs of 
support to the independent sector thaWfchance ar)d insure their contribution 
to the state goals pf postsecondary ^iucation. These aspeots of polipy 
development ace the focus of the next two sections. 
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1 1 .'/statewide planning andindependent higher epucatioNi 



All sectors must 
be involved in 
planning 



Full participation 
of the independent 
sector m 

statewide planning 



A 1973 Education Commission of the* States report, Coordination^ or 
Chgos. noted the challenges facing -postsecondary education and observed that 
''without effective . cooperatioVi, coordination and pl&nning^pn state and 
institutional levels, posts^condary education will be in for even more difficult 
times." Planning and coordination are sensible ways to insure the most 
effective response to societal and individual needs served by postsecondary 
education. As the number of traditional college-age' students' decreases and 
cqmpetition for funds increases, failure to plan and to involve al} sectors in 
planning will have increasingly adverse consequences. Of specific concern is the 
competition among public* independent and proprietary sectors (and among 
institutions in these sectors) for clientele 1 and resources. While independents 
sector involvement in planning may not eliminate the unhealthy aspects of such : 
competition, it should help«to bufld a network of relationships that could avert" 
the most destructive possibilities .inherent in that competition.' Planning and 
decision making that ignore independent institutions and the issues concerning 
them may result in unnecessary duplication and inefficient use of resources'. 

. Even planning and decision making that appear not to concern the 
independent sector may affect it. Many planning decisions relative to the public 
sector have implication for independent institutions, and vice versa. Plannjng 
and coordinating decisions must be made in as comprehensive a framework as 
possible. > ■ 



Recommendation 2. 
Statewide planning should be concerned with issues involving the , j 
independent sector, and postsfecondary edQcation including the independent 
sector should be accorded full parti ctpati on in state planning and 
coordination. , . 



Varieties of 
participation 



Federal initiatives have accelerated independent sector particfpation 1 
• state coordination. Actual experience varies enormously, as do the provision 
for the incorporation of the independent sector into planning efforts; The type 
of involvement depends upon several things: whether the independent sector is 
organized to. deal politically with the state, the structure and governance of the 
coordinating agency, tHe functional responsibilities of the agency, the scope of 
agency authonty. and the sometimes#elusive political dynamics of the state a!nd 
its public officials and ppstsecondary education leadership. 

When states 'incorporate the independent Rector into planning activities, 
. they do so through voting membership on the state board responsible for 
planning, through # c©mmittees of independent college presidents acting in ari 

4 advisory capacity to t^he state agency and through liaison between the planning 
agencies and the institution The planning and coordinating agencies have 
varied structural forms, varied authority in relation to, the, independent sector, 
and have been established in different ways. Their functions relating to the 
independent sector* may .include identification of both immediate and 
long-range postsecondary. .education needs in the state; examination of the 
postsecondary education environment; review of plans, needs and. Resources; 

* data collection; evaluation and planning for more effective use of resources; 
program review and approval in both public and independentinstitutions; and 
location.of ne.w puWic institutions-or campuses. 
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The participation of the independent sector in statewide planning md 
coordination is appropriate across a broad range of topics and structures. SUtes 
should incorporate independent sector concerns in their planningJand 
coordinating agenda, and insure independent sector participation in all 
discussion and 'decisions. In addition to statewide planning and coordination, 
sftch participation might include state inducements ( for more yo^intary 
planning and regioiiaHboth intrastate and interstate) planning. ;i 

In order to.maximize efficiency and institutional creativity, stetyfr higher , t 
education officials should be concerned with the balance between 'effective 
regulation and the operation of a fair market in postsecondary educations in _ 
which some reasonable competition among institutions is possible. Effective 
' planning need not -inhibit the operation of a market in postsecondary * 
education. It^can, iri fact, strengthen it. Planning can restore imbalances in the 
market; insure adequate information, which is necessary for intelligent choice 
4n an open market; and 'bring about^subsidies of desirable activities. Planners 
should work to insure the comphmentanty of approaches, that subsidize supply 
(through institutipnal, support) with* those that subsidize demand (through 
student aid). j _ 

Recommendation 3. 

The state's planning approach to independent institutions will favor pne of 
two alternatives: a student-centered -approach, which emphasizes a fair 
market, m an institution-centered approach, whffcfr emphasizes the 
development of an efficient network of ihstitutjpilal opportunities. Most , 
states employ an intermediate- approach, with sdme mixture of tliese two 
elements. The chofce of emphasis should be basefl upon the state's goals for 
postsecondary education, its assessment of the actual and potential 
contribution made by- the independent sector to those goals, its legal 
structure and its history and traditions of education deve^pment. 

The student-centered approach ns consistent with the traditions of 
autonomy of -the independent sector £»d avoids the entanglement of the state 
in regulation and control of the independent institutions (though they must be 
properly accountable for any public rtlnds they receive). The institution- 
centered approach is consistent with #lbhc efforts to obtain maximum 
efficiency in postsecondary education and to avoid overlap and duplication 
between institutions."^ a student-centered approach is emphasized, the fairest 
market conditions should be m&ntained, consistent with an institutional 
system of high quaifty and diversity. 

In any case, independence is essential to the vitality of institutions of 
higher education and should be pursiied and encouraged within the "clearly 
defined limits of a state 'plan. Effective planning and coordination can preserve 
and enhance the functional autonomy of institutions, permitting them to 
maintain reasonable' independence; nevertheless, independent institutions often 
perceive that the benefits of their involvement in statewide planning and 
coordination will be purchased with sortie loss of independence. For example, 
state regulation of new and existing programs in public institutions may benefit , 
'independent institutions by -rfcHucing the establishment of competing programs. 
At the same time, independent institutipTls.need to recognize their responsibil- 
ities to respect the same stafe regulatory authority when applied to their 
programs* - 
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Recommendation 4, ' - 

State policy makers shoyld be sensitive to tH6 protection and enhancement 
of Institutional integrity/ in public and independent institutions alike, - 
especially in those arefcj where it is most important to the vitality and / 
effectiveness of the educational prpcess. Institutional leaders should recognize 
the concessions to institutional autonomy that are made necessary under m 

conditions of state support. a ^ * 

— — • - 

i 

". The involvement of the independent ^Jtor i*i statewide planning is not 
easily accomplished. Statewide planning mus^ continue to distinguish between 
the public and independent sectors. Differences between "the extent to which* 
the stat? supports the public sector versus the ^dependent sector enforce this 

* distinction, as does authority with which ^l&nning is carried out; Some 
independent institutipns may not wish to become iiwblved. in. sta^e -planning 
and coordination at all, while others will participate with great' reluctance. 
State planning should seek to enhance institutional uniqueness in mission and 
scope* tather than diminish'it. Purely quantitative planning, will not accomplish 
this. . . 

— Pttbke-tn^hry^TT^^ to be comprehensive Polices 



relating to independent institutions must be developed in light of their impact 
on public institutions, just as policies toward public institutions need to 
consider the impact on the independent sector. The most significant planning 
with respect to independent institutions is the design of those programs thab^* 
generally aid such institution* and their students. This, is the subject of the 
following section. > . 



Hi. PROGRAMS OF SUPPORT: ST^TE ALTERNATIVES ' 

>n •. - • : ' • • - " 

Program^ of support to independent institutions and to the students who 
attend them llemonstr^te the states' recognition of the contnbution made by 
the independent sector to the accomplishment of state goals for posjtsecondary 
education. The growth of these programs has been influenced by that 
recognition, £a we*l\as by w states' awareness of the fiscal problems experienced 
/by independent institutions and the likelihood that these will increase. The 
particular support strategy chosen by a state should be based upon the state's 
planning approach to the independent sector and should bp designed to make 
the b^j^possible use of the resources $f tfie independent sector m the service of 
the sU*e. , 7 

States currently employ a yanety of forms of. support, to independent 
institutions or-tp their students. The two major categories are student aid and 
iru^itutional* support, but these two categones can be divided further: 

Student Aid Direct Institutional Support 

• Scholarships and grants Tuition *\ Grants 

equalization grants (not based on Genera! (formula-based) 

need) to students attending inde Categorical {specific purpose) 

pendent institutions, grants based • Contracts 

upon need, merit andAor student • Loans for construction 

programs. • Cost of education grants 

• t- oar »5 . Indirect Institutional Support ' 

• Contracts t \ * * 
Work/study program^ • • Aid-.n-kind {provision of serviced 



Tax credits for tuition payments ^ • Tax exempt.ons % 

' • Tax credits 

• . • ponding a*uthonjty 



Thirty-nlne/states now have studen»t-aid programs available to students 
attending independent institutions. The magnitude and impact of these 

programs vary by state. The five largest (New York, Galifornia, Illinois, 
Pennsylvania and' Michigan) represent two-thirds-of the total money these 
programs provide to students attending independent institutipns. Institutional 
support programs are even more concentrated. Four states (New York, 
Pennsylvania, Ilknois and Texas) account for nearly three-fourths of all such 
funds, to independent institutions. On the average, state support programs 
(direct 'or indirectVrepresent about five percent of the^education and general 
revenues of independent institutions. In only eight states does sypport exceed 
that average. - 

Six questions are critical to decision making about state support of 

' independent 1 institutions or tfte/ir students. 

1. What are th? state objectives for postsecondary edflHftion? 

2. Does trVe independent .sector contribute to the accomplishment of 
these objectives and does the state interest in independent higher education 
warrant programs tf support? * 

3. What is the state's plan nin ^approach to the independent sector? 

4. Should fihe support be aid to students, direct or indirect institutional 
support, or some combination of these? - 

5. What should the levels of support be? ' 

6. What should^ be the design specifications of trie programs selected 9 



^The questions are clearly interrelated. The first two will determine 
wither state support is warranted. These plus the third will determine the 
fpfrm of support. Levels of support and program specification strongly affect 
how support is given, as well as its effectiveness and efficiency. If state support 
is warranted, the planning approach greatly influences the .pattern of support. 
Because states differ in the composition and profile of the independent sector, 
in the constitutionality of state support, in mechanisms for program develop- 
ment and execution, and in budgetary constraints, no general conditions can be 
applicable in the same way to all states. 

Recommendation 5. 

Each state should consider appropriate programs that utilize the resources of 
the independent sector by providing support to independent institutions or 
to thetr students. The framework supporting the resulting decisions should 
include a ct$ar articulation of the goals for postsecondary education, an 
understanding of the way in which the independent sector hefps to achieve 
them anci prior decisions about the state's approach to the independent 
sector. \ 

What should the meehanisms of support be 9 There is no single best 
approach to state support programs. The appropriate pattern will" vary frgm 
^ state to state,^ but if the state can define its relation to the independent 
1 institutions in terms of its objectives for postsecondary education, ft is possible- 
to determine the best kind of support program. Obviously, one alternative open- 
to a state is not to appropriate dollars to independent institutions or to their 
students. If this decision is made, it should be based on a clear understanding of 
■the consequences for the entire system of postsecondary opportunities in "the 
state, both now ancf in the future. If the independent sector cannot sustain its 
J quality oreffectiveness without state support, such a decision will weaken the 
J contributor! *n<^ie by independent colleges &nd universities to the achievement 
Of overall state goals * 

When a determination of state goals has been made and the preferred 
planning approach to the independent sector has been established, 'specific 
strategies for support to the independent sector can be identified. If the state's 
approach to the independent institutions is student centered and emphasizes a ■ 
fair market, then the preferred method of support is student aid. Detailed 
objectives will be pursued through the form of aid (grants, loans), the criteria 
for eligibility (need, merit, residency and attendance status) and award ceilings, 
If the- state approach to planning is mstirtffcorjL, centered ' and emphasizes 
supporting a strong system of public ,and^inclep*ndent institutional opportu- 
nities, as well as equity between the ways in which the public and independent 
sectors are' supported, primary reliance should be on institutional aicl. Specific 
objectives will be pursued through the ^form chosen (grants, contracts), 
allocation formulas, criteria for eligibility and funding levels.- The following 
chart illustrates^ the way in which goals and j^yiing approaches support 
specific decisions* ' 




Goal 



State planning 
Approach 



Makfnmjm student. Student aid 
access with v 
reasonable choice 



Institution centered, 



An institutional 
" s system of high 
quality 



Diversity 



Student aid - 

lnst)Hit:on centered 

Student aid 
Institution centered 



Efficiency* 



Student aid 



Institution centered 



Possible Strategies 

Need-based student aid tends to equalize 
access among income groups. Tuition 
equalization grants tend to equalize access 
between^piibhc and independent sectors. A 
generous need-based student aid program 
that would aid students from middle-income 
families may eliminate the need for 
ttiition-equalization grants, », 

Institutional aid is not a significant strategy 
for access when an adequate institutional 
systernalready exists 

However, contracts can be used as a strategy 
to insure access to specific programs 
otherwise unavailable in a given area. 

" Student'aid can Kelp maintain institutional 
quality if students pan select qualify 
institutions without undue financial 
burthens 

General rnstitutional grant supporw i% 
contributes to maintenance of qutmy in the - 
independent sector, as it does withm *he 1 
public sector --- , 

. Tuition grants broaden effective student / • 
' choice 1 and thus facilitate diversity , 

• I * «* - 

Contracts for specific educational urograms • 

"may support distinctive aqd vlluabje 

programs and in some,cdses insure their 

maintenance at Tower costs b^ Jntjependent 

institutions ^ 

— * / > 

Need-based student aid will [nsure access to 
independent institutions at fhe lowest level ' 
of state expenditure necessary to meet rjeeds 
,ovex and above family contribution. Tuition 
equalization grants produceijenefits to*the 
state m student access to independent 
institutions, with state/Outlay oteid use^to 
cov*r a portion of costl May be inefficient 
for*students wfio do n6t need such grants tf 
enable^ thenrrto choose independent^ 
institutions.' 

Institutional grants contribute to the 
efficient utilization of -the independent 
sector in general Contracts allow stite , 
unlizatiorrof sj&ecific independent sector 
programs, sometimes 3t less than comparable 
costs of direct ^tate operation. 
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mendation 6. 

We recommend that states give first consideration to the development*^ 
need-based student grant programs, funded at levels adequate to provide 
students with real choice ambng institutions. 

Student aid shQuld be considered aS the toundati#h of state support 
because it recognizes ttfe primacy of adequate student access to aBeetsonable 
range of quality *postsecondary opportunities. Further, *it enhances access to 
independent institutions, making ability to* pay a less formidable barrier for 
low-income, students. It may be more consistent with constitutional limitations, 
and it results in the least state involvement with the iirornal decision making of 
institutions. > 

The development of effective programs of need-based student aid requires 
determining the true ability to pay at various income levels and ascertaining the 
reasonable tuition differentials ^between institutional types. , Need-based pro- 
grams can be designed to provide tuition offsets for students in middle-incapie 
levels. This can be done by funding state student-aid programs at high enough 
award levels^to meet typical tuition ccats at independent institutions, and by 
establishing flexible family -eontribution-^schedules that recognize the trUe 
* ability to pay at middle-income level*. 

Factors to be considered in establishing maximum awards foy student-aid 
programs (.either need-based or partial tuition equalization) include tuition at 
independent institutions* and tuition differentials between independent and 
public institutions. If award limits are small, the program will Be ineffective in 
providing choicV. If a state program is lijpted to tuition and fees, which makes 
maximum choice its principal objective, it should fciave a maximum grant level 
al least"' equal to the differential between average public and average private 
* tuition ingjthe state, \ 

Reetwnmendati6n 7. . 

^eyond need based student aid, any program of support must follow the 
^ ftd|viclua^char^teristics irijrijfven state, and the state's chosen planning 

approach to the independent sector, as well as the constttRrfts that might be « 
r* imgpsed % th^state's legaf", political and fiscal structure. The alternatives 

irftlude direct institutional grants, tuition equalisation grants, contracts and 
$ c^st^f-edtjcatK^grants to fffstitujions^ 
■zz - 4 * ■ 

> .What should/ the lev©? of support be? In order to arrive at levels of 
T suppcrrt fWft are equitable and Consistent w\th the pbhcy purposes they 
^represent, it is valuable to estaohsh in .adva^pe the procedures for fixing those, 
^evete. One method gainirft incr^sed support is to base the total appropnation 
for independent litstitutipris on £ percentage x>f the per-student appropriation 
for public in$tjtutions. Whatever approach is used, it is advantageous to 
establish it ig^tadvance and also to fix the proportions of support flowing 
x through various programs. * ■ 

< What should be the design specifications of the programs selected*? State 
sffetegy in selecting from aifpong the major forms of support can* reflect 
significant policy purposes. The design specifications of those programs will 
also represent important policy decisions, such as basing award levels on 
absolute need (^bility to pay) or relative need (cost minus ability to pay), 
fixing award^cefKngs at iAfition levels, determining eligibility' by attendance 
status, as well as the specifications of institutional programs in terms of 
allocation formula*, eligibility of <^urcl>-related institutions and so forth. 




1 Finally, the goals and pdlicy objectives should be translated into 
measurable outcomes that will allpw the programs of aid to be evaluated in* 
ferms of those outcomes, and federal policy* should be designed to complement 
and strengthen state efforts.' 
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dation 8. 

*>f support that benefit independent higher education should be 
by the states to provide continuous assessment of the extent to 
those programs accomplish the objectives for which they were " 
igned. - '/ ( 



Recommendation 9. 

The federal government should strengthen. its support of ttie deiRSffjJfffent of 
state student aid programs tffrough expansion of the State^Student Incentive 
Grant Program (SSI£)~~ ** ^ ; 

SSIG* Tias a proportipnately more beqeficial iippact on independent 
institutions than ariy other federal-student-a>d program. Federal encouragement 
to expand state' programs recognizes the ability of state polipies to target 

--tuition and tuition differentials, ^ince these vary considerably by state. Further, 
federal incerTWes-^aikL^rQVide inducements to allow out-of-state use of 
grants, a policy nrany states are^xtremely reluctant to adopt. 

The necessary anci appropriate involvement of the state w*th the 

.^institution vanes enormously frbm program to program described above. This 
mvolvement raises two. kinds of issues that concern policy makers. The first is 
constitutionality — the extent tQ which state constitutional provisions 
constrain* decisions about the development of programs of state support. The 
second is accountability. What mechanisms of accountability are appropriate to 
various programs of support? These two issues will.be discussed m the next two 
^ec^fions. - • . ; . / . 
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IV. /CONSTITUTIONAL AND LEGAL ISSUES AFFECTING 
INDEPENDENT HIGHER EDUCATION . * 



V - 



Constitutional 
criteria for 
public support 
of independent 
institutions 



Implications of 
court cases 



'Programs of support to independent higher education are rarely free of 
- constitutional implications. The U.S. Constitution offert guidance only^with 
respect to the religious affiliation of£he aided institutions,. Most states mirror 
the U.S. Constitution in its establishment of religion clause, but a good many 
g<f beyond it by sp^ftcjally prohibiting aid (in some cases, both c^irect^And 
indirect aid) to sectarian '• institutions, by £roH$biting aid to. alt independent 
institutions, by prohibiting the use 'of state crediUby any nonpublic institution 
.afijri by prohibiting grants to any independent corporation or institution. ' 

The U.S. Supreme Court decision in Roomer v. Board ofPutVic\Works of 
Maryland strengthened the precedents upholding the constitutionality of state 
■ and federal programs that use tax dollar^ to ^upport '^independent church- 
related colleges ^ind universities. Jhe Roerner decision rdied on a three-part test, 
established ;n earlier cases where state, and , fed era! aid to church-related 
institutionsNhad been challenged. .These criteria are (l)/that th^ statute must 
hive a secular legislative purpose, (2) that its principal and fnjmary effect must 
be one that neither advances nor inhibits religion and (3) that it must not fbster 
an excessive government entanglement with religion. t ' ( 

In cases involving higher education, the courts have focused upon the 
''primary effect" test, which requires (f ) that no state aitt go to instittrtions 
t% so pervasively sectarian'' that secular activities cannot be separated frgrri 
sectarian ones and (2) that if secular activities can be separated out, they alone 
may be funded \ 

The character ,of the institution seems the more important factor. In 
Tilton u Richardson the court held that the institutions involved were not 
pervasively sectarian because, although all colleges in question were Catholic, 
*- all enrolled and employed non-Cathohcs; none required attendance at feligious 
services, all taught theology according to academic and professional standards, 
not attempting jndoctrinatfon; and all subscribed to principles K of acadertiic 
freedom. The court concluded that ^the evidence shows institutions'* with 
admittedly religious functions but whose ptedpmihant higher education 
mission is to provide their students with a secular education^' 

The Supreme Court hasidentiQed four factdrs involved in the entangle- 
ment aspect of the test: the character and purposes of the tecipient colleges, 
the nature of the aid , provided, th6 resulting relationships between ■ the 
government and the church-related institutions and the potential for political 
divisivepess resulting from the aid. In upholding direct noncategoncal aid, the 
couft tJiJtejd the^hature of the colleges as the criiicaL factor in the equation, 
noting that the educational prbcess at the defendant institutions was such that 
the risk of entanglement was Substantially lessened. ' 

Supreme Court decisions rendered thus' far have several implications for 
state policy makers in relation to federal constitutional restraints. Colleges that 
are not ^pervasively sectarian (according to fairly general but somewhat 
ambiguous guidelines) may receive direct geriertL$upport, which may be used 
only for secular purposes. Direct categorical support see*ms even less vulnerable 
binder the same assumption.* The court has given no reason to feaf that- 
*sUictejpt-aid programs will be'Viewed wjth less favor than the t)ther two. The 
* constitutionality of student aid is currently being tested in several states and 
has recently been upheld in three federal ^district court-decisions (whi£h are 
fikely to he appealed to the UTS. Supreme Court). Some states have imposed 



C 



14 

2(1 



restrictions on the program and criteria for recipients -and recipient-institutions 
.in order to insure constitutionality. Lastly, facilities assistance and loan, 
programs appear^afe with respect to constitutionality. ^ • % 

The U.S. Supreme Court haslet to heaj0case involving student^aid that 
would 1 Clarify the distinction (if any ) between studfent aid and institutional aid. 

• It ha^refj^d to hear $n appeal on a challenge to a» student-aid program in 
Missouri whbse constitutionality wfc* upheld jby the Missouri State Supreme 
Court. T^e student-aid. question -has two important aspects. The first i? whether 

^'student-aid program* on their /ace address a Secular objective. The second is 
I whether aid provided directly'to'a student obviatets the need to conduct an ' 

investigation into the sectari^n/fecular'nature of the institution attended. Some 
Estate courts have, ruled "pervasiyely sectarian" institutions ineligible to receive 
/.student assistance grants. In the recent decision upholding the Tennessee 
student aicLf>rogram, the federal district court concluded that *no institutional 
eligibility criteria need be .applied when gran ts* are Inade to students attending 
> accredited institutions, including sectarian j)$es. 

' . * ' ✓ . 

Recommendation 10. 

In developing new programs of support to ^independent institutions (whether 
church-related or not)', state policy makers should look carefully at the 
precedent* established by the U.S^Supreme Court. Primary attention should 
. be given to th6 need to exclude sectarian purposes and pervasively sectarian 
institutions from programs of direct support and the need to establish 
administrative criteria that identify those which are "pervasively sectarian" 
and those which are not The necessity of establishing these guidelines, even 
in the absence of a Supreme Court decision in the matter of student did, p 
strengthens the presumption that student aid should be" the preferred 
program of support in most states. 

No general observation can be made abcnit state constitutions in regard to 
policies toward independent colleges and Universitiies. Many siate constitutions 
'am considerably more proscrifAive; leggtl interpretation may either lessen or 
. intensify .those proscriptions. An examinsrtion of the language of statutory, 
provisions alone is insufficient .to' indicate* what is permissible. Some general 
indications o*t state constitutional provisions and coyrtT decisions relating to 
them appear in Appendix C. Policy fiakers shpuld be aw;are that some states 
seeking" to .extend support to independent institutions beyond- the bounds of 
constitutional limitation* have chosen to modify those, limitations through 
^cgpstitQtional amendments. . 4 * ' . . 

' Courts have focused upon* the U.S. Constitution's establishment clafcse in 

• 'their decisions, anSTn&dequate attention has been paid to the "free exercise" 

provision. Church-related colleges and universities contribute positively to the 

• * richness ,of American higl>er education aruTsupport the traditional values of, 

oper> inquiry and academic freedQm (as the Supreme Court ites -noted). These 
institutions are providing opportunities for spiritual deyeTopn^ent, which -are 
constitutionally nrotected Policy makers should regard both orthese positive 
.contributions of church-related higher education as they develop prbgrams'that 
^/strengthen postsecowd^ry opportunity and respect constitutional prohibitions. 



V. ACCOUNTABILITY OF THE INDEPENDENT SECTOR 



Source* and 
type* of . 
accoun t ability. 



Institutions are 
accountable to 
the state* 



'Accountability is a fact of institutional existence for public and 
independent higher education; both in the sense of responsibility, to the needs 
of society and to the total system of postsecondary education. 

The independent sector's accountability to the state flows from the tax 
revenues JJiat support it and from the involvement of institutions in the 
postsecondary planning fcrfd coordinating function. Independent institutions 
are, of course, already accountable in a number of wajs to' different 
constituencies. This accountability^ includes reporting to sjate>and federal 
agencies, accreditation, program review and approval by state agencies an<f 
compliance with various state and federal codes and regulations. Some of thesf 
are voluntary, sdme in volvtntary. „~ 

As the state increasingly acknowledges the public function of independent . 
higher ecfefcatiori* through its policies and programs of support, the responsibili- .* 
tifcs of the independent institutions to the state will shift somewhat; from the 
voluntary to the -involuntary. Unless carefully designed, the. mechanisms of 
accountability may be inappropriate and in many cases may be viewed^ such 
by institutions. k Institutions and state agencies must together work out the 
(Jetails of accountability to maximize both the public interest and-institutional 
efrectivAiess. 

This report is concerned with institutional accountability to the state and 
to its agencies. Any institution of higher education is accountable to a variety 
of constituencies in the degree to which it receives support from them and. 
serves them. In relation to the state, there are two levels of accountability: (1) 
the general accountability for public functions. that independent institutions 
perform and (2) the Specific accountability that accompanies eaoh program of 
support. 

Recommendation 111- 

With respect 'to the matter of state support of independent institutions, the 
responsibility for monitoring the accountability of the independent sector 
sliould be vested primarily in the state agency for postsecondary education. * 
noted earlier, it is essential that independent institutions participate* in the 
agency's activities, and that there be adequate provisions* for agency * 
objectivity. \ , V 



/ 



Accountability 
fgr what ? ^ 



i The manner in which, accountability is rendered by independent institu- 
tions tcrttestate depends upon the sporific activity and upon the existence 
of state supWt Theoretically, accobiitabhity* is possible among all areas of 
institutional acfcmtyj goals, inputs, processes, outcomes and cpmmuncations. 
In general, jbheseSire areas of activity define the "for what" of accounta- 
bility. -The independent settojr should be accountable to the state for its 
purposes, and internal ^processes' only in trie broadest sense of voluntary 
responsibility *or corporate actions . 'that are reasortabl^and legal. The 
independent sector Jshoulcl account to the state for -the- pfflfcpiel and fiscal 
resources it uses. -General reports covering personnel, (i.e., student, faculty 
and administration) are commonly required by *Mtte and federal agencies. 
Fiscal resources sure also f subject to additional reporting ;with customary 
financial reports, such as balance sheets and revenue and ex^nse reports, 
routinely prepared- by the institution. Where, nftoney comes from state 
government sources, financial activity Should be subject to addition^ .ac- 
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couptebility, siu>h as auditing. WhereAinds are eanSarked, post audits Should 
affirm that they werenlsed for Che intended purpose'. 

, The reporting requirements of the state on fiscal ajjd other institutional 
operations should be designed with the full involvement of those institutions 
which the tequirements affect. The itidependenr sector is accountable to the 
state for its educational outcomes in cases where the quality of those 
outcomes is specified in state planning. 7The evaluation of program dufflica- 
.tion, quality and outcomes should apply equally to public and independent 
sectors and should equally involve them in design of the mechanisms for that 
evaluation. Where the state has declared its* interest uT the. activity of inde- 
pendent colleges, and universities and where that • interest is embodied, in ^ 
programs of state support, tfffere is a consejjuent interest in quality and 
duplfcation. Activity in this regard is likely to-lncrease. Safeguards to excessive 
intrusions on the part of state government should be provided .by equal 
treatment of public and independent sectors pnd^ early involvement of both 
sectors ip design of evaluation activity. 

The state should hold both independent and public institutions ^^accour^— 
able for their external communications, especially to prospective stud^its; in 
regard to the accuracy and completeness pf those' communications. State 
initiatives to improve the availability of information for. informed college 
choice is warranted by the state's interest in protecting consumers dnd sin 
broadening student opportunities/ 'Guidelines for institution^ provision of 
information should be developed with the full an<4 timely participation of the ^ 
affected institutions. * k ' * 

The previous discussion has emphasized the resppnsibility of independent 
institutions to accommodate themselves { to appropriate forms o^accdunt- 
ability, especially as state support becomes a significant portion of their 
revenues. Of equal importance is the responsibility of th$ state to construct 
mechanisms for accountability in concert ^with the independent institution* 
" States are closer to institutional* activities than the fedefel government and 
therefore should b^ in the best position* to bring accountability into line with 
educatiafi^Vnd institutional integrity. A policy mwjiipal intrusion on the 
pah of tiae stasis a s#6d policy. « 1 **' \ 1 * 

•Detrentra&zation respects tfre reality that ^minimal interference with 
institutional activity will Tnaxiniize opportunities for new _apd imaginative , 
solutions tb' societal needs that can be met by higher education. This does not<p~ 
imgly acceptance of mistaken notions about institutional autonomy but rather 
the wisdom of decentralization in any kind of 'organizational activity - 
especially 1 ' in-higher education, which is basically a professional and interactive 
process^ 1 » ■ 4 

Appropriate accountability is not the sarhe for public as ; it is ior 
Ihdependent institutions. Two significant facfts sObs'tantiate this. First, the 
* independence of. the gdfrerping boards of independent institutions. Though 
they gbvern as a trust in the public interest, they are not linked direptly'to 
governmental structures by appointment or election. Second, the souYceg of 
revenue of Independent higher education are/ for most institutions, from 
predominantly private sources (tuition, #£ts. and endowment income) unlike 
those 6f public institutions. . • * • 

- Devices to insuife responsiveness or accountability on the part of; the 
, independent sector must; be scrupulous as to their appropriate scope.#Th> need 
for flexibility and institutidj^l integrity, as well as the reality of interdepen- 
dence, must always be borne m mind by policy makers. .Where public support is 
given in view of Ihe public interest, measures may" be taken to verify that this 
interest h£s been served. 

' w r : " . - % • 
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* Appendix £ 
Notes on Sources and Statistical Data 



This appendix provides statistical information 
and notes on sources to accompany the narrative 
of the- report. The sequence followed lfi the 
appendix follows that in the report text.*(Page 
numbers in parentheses refer to pages, in mqfth 
text\ +\ 

? I. The lndependeht Sectorand the Public 
^Interest (page 1) , % « 

Ar Enrollment (page 1). The accompanying ex- 
hibits* (A-l to A-5 at the e^nd bT this appendix) 
demonstrate: 1) enrollment in independent in- 
stitutions* ftks «nsen in absolute numbers , since 
19>&0, while declining as a pefce^ntage of total, 
enrollment; 2) variation amon^ states is consid- 
erable — in trie magnitude of. Jrjelr independent 
.institutional enrollment, in the* percentage of 
totai enrollmenj^ri indegx?ndenUnst^ulions^and 
^in the enrollment changes in the' independent , 
sector:>and 3) instituttona^-^arjations m enroll 
• ment maintenance also 'are cansic]ei£bfe> Qfa 
course, trends are important pmnarjly because 
of the clues they prpvlc^e forjhtjare events. We 
knpyrtnat the. d-o^nward trends in college-age 
t population f will have a different impact pr% 
different states and on different, types ofiiwti tu- 
. tions. A, recent report by Joseph Froomkin 1 
^featured in the. 31, 1977 issue*of the 
^ Gh'wmcle of Higher Education suggests that 
-"one-fifth of the -independent institutions' de- 
cl^netf/in enrollment betw-een, 1970 and 1975. 
^hese institutions fended ty> be less selective' and 
s charged lower tuition than those that did not 
lose^^roll merit. jPohcy'deyeloprnent must con- 
sider carefully th<»se trends^and possibilities, 
v *^h e sources' of enrollment cfata are fronv4h£ 
ffrgher ^ticatic^a"tjene l ral Information .Survey 
(HEGISv) of the* "National Center foxJEducatiori 
Statistics and also" from W. Vance Grant and 
(?>0eorge Lirtd^ D.#eif of Educational Statistics 
(Washington^. DXk^N^tiqna} Center for Educa- 
tion Statistics. 19f6rp 

B Socioeconomic Cornposthpn 'of Students 
1page 1). fhe participation rates of students by 
* institution and family income" levels are denied 
N from the Bureau of .the -Census annual report frn 
population characteristics : I'.Sv Department \6f 
GomrQerce, Bureau of the CensVis, Current Popu- 
lation' Report f ; "School' Enrollment - Social* 
«*x\d {Jcono?fnc~ Characteristics of Students'^ 



October 19-71 and' October 1975," Series P-20, 
(Washington, D.C-: U.S. Government Printing 
Office, 1972 and 1976). Exhibit A-6 contains 
additional information from that source. 

Information on the distribution of students 
by income level within different institutional 
types (in the chart belpw) is from Alexander 
Astm $t al., National Norms for Entering Fresh- 
men, "'American Council on* Education -and ^ab-, 
oratory for Research in Higher Education, 
'(Washington, D.C. and Los Angeles, Calif.: 
University of California at^Los Angeles, 1968/ 
'1976, 1977). 1975 figures were used for better 
comparability with 1967 figures. The norms for 
1976 show somewhat lower percentages of 
students below $10,000 annual family incomes 
for most categories of independent institutions. 

* Percentage of Freshmen With Parental Income 
Less Than $10,000 41976) 



All 
Hftstitb' 

tions 



I ndependent j 
Institutions, 4 



, 2-Year 
< colleges j 



4-Year 
colleges 



21 6 



28 4 



• Non- 
;sectanan 

' 159 ' 



Pfotes- ! Catho- 
tant 



194 



ire 
180 



Un'iver'; Predbmi' 
sities \ nantly 
•black 
institu- 
tions 

12-1 «| 47 e 



The decline may be attributable partially to 
the effect of inflation, the family .income com- 
parable to $40,OQO irj'l9?.5 would be about 
$10,550 for 19^6; ajlovrtrig. for inflation - 
bringing addition*! stucfenfe ur^ler that family- 
income figure The evidence on the costs ok 
college to students from middle-income /amilie/ 
is difficult to obtain. Orre source of information 
^lsjdata on the actuatffarriily contribution toward 
/ the cost of education,* * » 
4 ' Student Reported Parents Contribution to College 
, . Costs by Institution Cost and Family Income Level 
(Entering Freshmen, 1974) 



Family Income 

$0-6. Q00 « f 
$6,001 10,000 > 
$10,001 15.000 
$15,00-1 20.000 
$20,001 30.^00 . 
$30,001 or more 



% Institutional Cost (Tuition. 'fees) 

$1,501. $ij»1 $2,501- $21,001 
1^5 OCT 2.00.0 2.500 3,000 4,000 

V 



290, 426 • v 555 , 741 414 
4g4(? - 664 842 , 941 4 935 

77 4 1.327 1.582 .1,596' 

3.099 «1'.494 1,&44 2,212< 2,262 

.1,461 ,2.058 ^ 2.655 3.1*76' 3,315 ' 

2^13/>. 2.916 ^604 4,108 4;34| 

dourer Spr<jraL analvsts ?rorr> "Natural N'orms" data- file. 
Tnivcrsitv of California at Los* Angeles Eaboratorv, fo| Research 
in Higher E/rbcatioru • - , 1 1 



Within income levels, the contribution made 
by p family to college costs tends to rise wj^h 
the cost of the institution, so that it is clear that 
whatever the expected contribution at a given 
income level, some premium is paid for atten- 
dance at an independent (higher-cost) institu- 
tion. State studies of costs of education , and 
sources of student support tend to confirm this. . 
Actual contributions miade by families with 
students attending independent institutions tend 
to resemble expected family c^ntributior^T)TO : * 
jected in the College Entrance Examination 
Board's "College Scholarship SeiVice schedules, 
whereas actual family contributions for students 
attending public institutions are somewhat lower 
th£i expected contributions. See the following 
sources: New Jersey Commission on Financing 
Postsecoridary Education, A Special Analysis 
/ Family, Financial Circumstances and Patterns of [ 
Financing a College Education (Trenton, N.J": 
New; Jersey Commission on Financing Post- 
secondary Education, 1975); California Student 
'Aid Commission, Student Resouive Survey 
Number 2 (Sacramento, Calif.: California Stu- 
dent Aid Commission, 1976); and Pennsylvania 
, Higher Education Assistance Agency, A Study 
of the Characteristics and Resources of Students 
in Postsecoridary Education in the Common- 
wealth of -Pennsylvania (Hamsburg, Pa.< Penn- 
sylvania Higher Education Assistance Agency, 
. r 1976). _ , * 

There % evidence that choice may be some- 
what more' constrained by ability to pay- for' 
students from middle-income families than t for 
those from' either low- or high-income families. 
See John Lee et al., Student Aid Description 
and bptions (Palo Alto, Calif.: Stanford Re- 
^arch< Institute, ,1975). In states with significant 
student aid programs, the availability of assis- 
tance does appear to influence student decisions 
Jto attend independent (higher-cost) institutions 
that, lacking such aid, they would^have consid- 
ered impossible to attend. See'Larry Leslie and 
Jonathan Fife, "The College Student . Grant 

* Study," The Jourhal of Higher Education (De- 
cember 1974^-In a study of student choice, 27 
percent of respondents indicated a. preference 
for a private college "if costs wpre not a factor,* f 
as against the 22 percent who actually attend 
independent institutions/ See "Better Financial 

* Aid Information," unjkibhshed data that was « 
' gathered by Better Inraqjiation For Student 

jChoice Project - College Scholarship Service 
Study (funded by the Fund, for ttie Improve- 
ment of Postsecondary Education ). s 
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. C. Degrees Granted (page 2). Information on 
degrees granted is from Curtis Barhpf'and Agnes 
Wells, Earned Degrees Conferred: 1971-72 
(Washington, D.C.: National Center for Educa- 
tion Statistics, 1975). One reason the percentage 
of degrees conferred at the bachelor's degree 

. level and above is ' much greater than the 
percentage of enrollment representedjjp inde- 
pendent institutions is the heavy concentration 
of public institution enrollment in two*year 
colleges that award degrees at less tH&n the 
baccalaureat^ level. Independent institutions 
awafd only 13.7 percent of associate degrees. 
Also*, the retention, of enrolled students is higher 
io independent institutions, making them more ? 
"efficient" with respect to the ratio of degrees 
awarded to entering freshmen. Information "on 
retention can be found in Engin L. Holmstrom 
and Paula Knepper, Four-Year Baccalaureate. 
Rates: A Limited Comparison o^Student Suc- 
cess in Private and Public Four-Year Colleges 
and Universities (Washington, D.C.: . American 
Council on BUuedtion, 19 > 76). - # 

D. Vanatiorx by K State and Institutional Type 
(page 2). Variations by stale in the independent 
sector «are- illustrated' by the-siate enrollments 
figures given in exhibits A-2 toaA-5. Vanation 
among independent institutions by institutional 
types is also considerable. Independent institu- 
tions vary ej^ormously in size, programmatic 

^ emph^is, complexity, rehgiobs affiliation, geo- 
graphic location (region aftd proximity to metro- 
politan area), tuition level, educational expendi- 
tures, endowment and numerous other factors. 
An excellent discussion of these characteristics 
< eifotoe found in Elaine H. El-Kha\vas, Public and 

*-v ''Private Higher Education. Differences in Role. 
' Oharaoter and Clientele (Washington, D.C.: 
American Council on Education, 1976). 

E Size (page 2j^l5ata on size -are from W. 
Vance 6rant and C. George Lind, Digest of 
Educational Statistics* (Washington, D.C.: Na-. 
tional -Center for Education Statistics, 1976). 
Though the majority of independent institutions 
are small (under 1,000 students), the majority of 
students attend institutions of less than 5,00CT 
enrollment, as demonstrated in the following 
table (see page 20). 

~> ' » 

F. Church Affiliation. G. Special Clienteles. 
H ExcelleiKe (page 2). The Carnegie Council 
on Policy Studies in Higher Education counts 
* 778 independent institutions with religious affil- 
* . lation. See The States ancT Higher Education 
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Independent Institutions by Size and Total Enrollment 



Total 
enrollment- 



Percent of 





Number 


Percent 


Cumulative 


in each sjze 


of total 


Cumulative 


Size 


of schools 


of schools 


percent ^ 


cateqpry 


enrollment 


^ percent 


Under^OO 




% 18 


18 0 -J 


31,030 


1.5 


1 5 


200-499 


313 v 


204 


38.4 


1 13,942 


. 5!6^ 


7.1 


500-999 


391 . 


25,5 , 


63.9. 


275,394 


17 5 


38.1 


1,000-2,40Q . 


366 


23.9 


87 f8 


355,730 


,17.6 


55.7 


2,50CM,999 


104 


6.8 


94 6 


358,847 


17:6 


55.7 


5,000-9,999' 


' 51 


3.3 


97.9 


370,040 


18.2 


73:9 


10,000-19,939 


22 


1.4 


99 3 


280,723 


13.8 


87 7 


20,000-29,999 


9 


0.5 


99.8 


214,091 


10.5 


' 98,2 


30,000 or more 


1 




. 99,8 


35,432 


1.7 


. 99.9 


Source W. Vance Grantand C. George Lind, Digest of Educational Statistics. 1975 (Washington, D.C. 


National tenter for Education Statistics, 1976), p 98. 









Supplement (BerkeW, Calif.: Carnegie Council 
on PoMcy Studies in Higher Ediication, 1976,), It 
also gives figures 6n ipdependent institutions 
serying special clienteles. There are numerous 
sources that discuss church affiliation and value 

• orientation of independent institutions, includ- 
ing: Patillo and D. M. Mackenzie, Church 
Sponsored Higher Education ' in the United 
States (Washington, D.C.: American Council on\ 
Education, 1966); B. R. Clark, The Distinctive 
College Antioch. Reed^and Swarthmore (Chi- 
cago, I1U Aldine, 1970); a/id Earl McGrath, 
Values, Liberal Education und m National Destiny 
(Indianapolis, Ind.: The Lilly Endowment, Inc., 

t 1975>. - w • 

The Carnegie publication also reviews the 
exceptional achievements of independent insti- 
tutions m'terfns of membership of the National 
Academy of Sciences and Guggenheim Fellow- 
ship Awards. Excellence is a moving target, 
however, and depends greatly on the vantage of 
the observer. There is the excellence of major 
research .universities that can be measured by 
national awards and other recognition. Thejre is 
also the excellence of strong liberal arts college's ~ , 

* that can be measured -in status and selectivity, 
and the excellence of less vis&le institutions 
whc>se commitment is to s'erve their missions and 
students in the .most effective way possible. j» 
Excellence is $m elusive concept? both frt>m the 
standpofntof criteria and of measurement. 

/. Tuition and Costs^ipzge 3). -The source for 
. tuitiori data is Elizabeth Suchar, Stepjhen H. 
Ivens.and EdmUnd Jacobsen, Student Expenses 
at Postsecondary Institutions (New -York v N.Y.:' 
^College Entrance Examination Board, 1976). 
*. For 1977-73 the tuition figures published in TWe 



Chronicle of Higher "Education on March 28, 
1977, are: 9 ; 

Two- Year Institutions 



four Year Institutions 

Public $ 621 

Independent 2,476 
Ratio 1.4 



•Public $ 389 

Independent 1 ,812 

Ratio ,1*4£ 
Analysis of tuition differentials may.be found in • 
the supplement to the previously mentioned- 
Carnegie publication, The States and Higher 
Education .* ' 

r it must be emphasized that tuition differen- 
tials between publicf and independent institu- 
tions ^vary greatly from state to state. Exhibit 7 
shows' the variation am6ng the states in the 
tuition differential between>£ublic and indepen- 
dent institution^ of similar types. The "tuition 
gap" issue is- complex, however. A good discus^ 
sion of its cqmplexity with statistics and trends 
in tuition and other charges, &s well as compari-# 
sons with disposable income, may be found in 
W.'John Minter and Howard R. Bowen, Private 9 
Higher Education, Third Annual Report on 
Financial arid Educational Trends in the Private 
Sector'of American Higher Education (Washing- 
ton< D.C: Association of American Colleges, 
.1977), pp. 62-67. Cost data are from Manlyn 
McCoy, State and Federal Financial Support of 
Higher* Education' A Framework fof Interstate 
Comparisons 1973-74 (BoviJdeJ, Colo.: National t 
Center for Higher Education^ Management Sys- 
tems, 1976), pp. 95, 107.. Variations in -per 
student educational expenditures at the univer- v 
sity level are influenced both by the i%latively 
high proportion of graduate students in private 
universities, and the inclusion, in the public 
university categories, of developing Universities 
that may have, still relatively limited commit- 
rnents to, high-cost graduate and research pro- 
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grams. Exhibit A-8* shows, the variation in per 
student costs (educational and general expendi- 
tures) in independent institutions by/state. 

J*. Condition (page An extensive %ter&ture 
t^gp developed in the past decade on the fiscal 
condition .of independent colleges and universi- 
sitifes. The more important publications are: 
Charles, Anderson and Lyle H. Lamer, A 
Study of the Financial Condition of Colleges- 
and Universities: 1972 and 1975 (Washington, 
D,C: American Council on Education, 1975); 
John Augenblick, Joseph Heyison and Andrew 
H. Lupton, "The Financial State of Higher 
.Education," Change, No, 8, (September 1976); 
Howard R. IJowen and John Minter,. Private 
Higher Education. First Annual Report on Fi- 
nancial and Educational Trends in the Private 
Sector of American Higher Education (Washing- 
tQR7 £).C: Association of American Colleges, 
1975. Akol-976^and 1977);.Earl F. Chert, The 
New Depression in Higher Education A Study 
of Financial Conditions at 41 Colleges and 
Universities J New York, N.Y.: McGraw-Hill, 
Inc., .1971); Earl F. Cheit, The New Depression < 
in Higher Education. Two Years Later (Berke- 
ley, Calif.: Carnegie Commission on Higher 
Education, 1973); Wilrfam Jellema, From Red to K 
Black? (San Franciso6, Calif.: Jossey-Bass Pub- 
lishers, X973); H^(s Jenny and G. Richard 
Wynn, The Golden Years. A Study of Income 
and Expenditure Gro wth and Distribution of 48 
Private Liberal Arts Colleges, 1960-1 968 '(Wsos- 
ter, Mass.: Wfooster College, 1970); Hans Jenny 
and G. Richard Wynn, The Turning Point A 
Study of Income and Expenditure Growth and 
Distribution of 48 Private Four-Year Liberal 
Arts Colleges, 1960-70 (Wooster, Mass. Wooster 
College, 1972); National Commission on the Fi- 
nancing of Postsecondary Education, Financing 
Post§£C£tndary* Education in the United Stales « 
(Washington* D.C.^National Commission on the 
"Financing of Postsecondary Education, 1973 ).* 
It mJfcy be helpful to illustrate both the scope 
of judgment and the lack of unanimity l in 
referring to several of these reports. The 1977 
Min'ter and Bowen report repeatedly uses the 
word "stability" to describe the condition of the , 
independent sector. # The institutions that th^. 
authors studied (whic^'do not 'include major 4 
rfesearch universities or tfwo-year colleges) appear 
to be holding their / own. Over the period 
1970-71 to 1975-76, current revenues h&ve Kept 
pace with inflation (except for the very high 
nflation .year ot 1974-?5^For 1974-75 juid 
75-76, each of the four institutional groups- 



studied achieved a combined surplus of current 

• fund revenues over current fund expenditures, 
although vthe si^rplus achieved in 1975-76 w^as 
less than one percent. 

On the negative side however, are the' follow- 
ing: 

1. Additions to physical plants have slowed 

• considerably. 

,2. Interfund bprrowing has increased, espe- 
cially iq doctoral-granting universities, 
- 3. Growth in fund balanceiM/rom '1969-7Q to 
1975-76) have not kept pace i^ith inflation plus 
> enrollmentgrowth, ' 

4. Increases iq. current liabilities exceed in- 
creases in current assets. > 

5. Analysis of individual institutions identi- 
fies 13 to 90 institutions as "weak" in 1975-76, 
and 29 as "losirtg>ground." No type ot institu- 

' tion is overrepresenteaSn this j category. 

In evaluating the aggregate balance, sheets, 
Minter and Bowen conclude that~"one could not, 
say that private higher education on the whole is 
gaining ground; neither could one say positively 
that it is losing, ground." (p. 47) The tenuous- 
ness of the stability, plus the uncertainty of the 
economic and demographic future, # make them 
unwilling to predict on the basis of their 
assessment. r . 

Much less optimistic in its conclusion is a 
report published recently in 1976 Change maga- 
zine, authored by Lupton, • Augenblick and 
Heyison, that used 16 indicators of fiscal health 
and placed the majority (87 percent) of indepen- 

- dent institutions in either "unhealthy" (27.1 
percent) or "relatively unhealthy" (59.5 per- 
cent) categories. Onlyr3.4 percent were judged 
to be "healthy" or "relatively healthy." Prob- 

' lems raised by critics of this report about its 
relfance upon HEGIS data, the small sample 
used to factor analyze the indicators and general 
methodology do weaken confidence in its re- 
sults. If the results have credibility with respect 
to the relationships amortg institutions, however, 
it is disturbing to note that institutional health is 

* inversely related to institutional size^and institu- 
tions of Jess than 1,000 are considered to be 
mostly (64 percent) unhealthy. 

"An earlier study by the American Council on 
Education (LSnieV and Anderson, 1975), based 
upon a large sample of public and private 
institutions-concluded that "progressive deterio- 
ration has been occurring in the financial condi- 

„ tion of higher edtftation as a whole recent 
-years." After surveying a sample of 646 institu- 
tions (with a 78 percent response rate and 61 
percent usable returns), the report's chief find- 




ings were that: A 
Z" 1» A high percentage pf bom public and 
private institutions had "negative growth rates" 

tts of constant dollar expenditures per 
e equivalent (FTE) student. In 1974-75, 
no group of public and priyate institutions had 
median growth rates in educational and general 
expenditures per FTE student that ertce^ded the 
increase in the Consumer Price Index (p. 53). 

2. The private institutions have generally 
been harder*hit than have the public institutions 
(tn the period studied). 

3/ Because higher education is a labor inten- 
L ' sive "industry," it cannot offset the effects of 
inflation with productivity increases. 

4. In the private sector, about one-third of all 
institutions reported deficits in current funds 
revenues for the years 1972*73, 1973-74 and 
1974-75, with consistently higher proportions of 
institutions sustaining deficits -among "Doctoral 
Universities I' 1 and "Liberal Arts Colleges II." 

5. The typical "student aid deficit" for pri- 
vate institutions in these years is a substantial 
share of the typical current operating deficit. 

The National C(£mmissi6tt on the, Financing of 
Postsecondary Education, established in part to 
clarify the fuzzy financial distress situation (but 
whose 1973 report was published' before the 
three studiesjust discussed), concludes that: 

Based on the andl\sis,of selected statistical evi? 
derue the fin anuaf stdt us ol post scvondjr> ediKJ- 
tion enterprise is not sub.stantialK jeopardi/inc the 
achie\ement of poststt ondarv objectives Some * 
postse^ondjr> institutions howe\er ajejlreach in 
financial distress, jnd it present pjtterns jffd 
condition-* ol„ financing continue there j high 
- probability tfut >tuh distress 'will o^^ur in sclera! 
sectors (if postsc^ondar) education as tvell. 

• 

These differences of opinion are generally 
based on the general perspective taken by the 
analyst. Depending on which institutions one 
uses and which financial statistics are extracted, 
a varying view of financial distress emerges. Even 
those who do not recognize a general "crisis," 
. do, however, see financial pressures as a growing 
problem, particularly in the private sector. Over- 
all there is enough evidence "to provide suffi; 
cient justification for genuine concern." A re* 
cent'review — George VV^athersby and Frederic 
, Jacobs, Institutional Goals and Student Costs 
(Washington, DC: American Association for 
Higher Edtfcaiion, 1977 ) - concluded that. 

, While- the mjgnittule n| the fmjn.:d! distress 
, reported b\ mstitutnms differs from sunej in 
survey, the consistent finding that j substantial 
proportion of (particular!) pn\ ate ) institutions are 



expeViericing linan£j^l distress is significant Ob- 
servers, researchers, and practitioners report that 
some adjustments fcaVe bee^made, that a "precari- 
ous balance '.^b^twernjrtcorpe and expenditure has 
been achieveo! but. that this balance is continuous- 
)> threatened bv rising pnces jnd a stabilizing 
student* demand • « 



The debate about the fiscal health of indepen- 
dent institutions founders on a lack of adequate 
indicators of fiscal health. Even in the absence 
of a few agreed-upon criteria of fiscal health, the 
signs of difficulty tif riot distress) are unambigu- 
ous: ' 

1. Independent institutions jely heavily upon 
tuition revenue and these are- vjilAerable to 
changes in the student market: changes jn popu- 
lation, student interest and ability (or^willing- 

. ness*) to pay. 

2. Because of ihis dependence, tuition dis- 
counts (unfunded financial aicOJkave been used 
increasingjy to maintain enrollments, affecting 
the resources available to fund academic and 
qiher activities. ' - ' 

3. Short-term debt has increased, and in 
many institutions been co'nverted to long-term 

, debt. 

4/ The pffprts necessary to maintain balanced 
budgets — both fiscal and programmatic — may 
have weakened some institutions both in tbeir 
fiscal capacities and the quality of thejr academ- 
ic program. m 

k Contribution to State Objectives for Post- 
secondary Education (pftge 4). The figures used- 
to estimate the total^ "tax savings' 1 of indepen- 
dent institutions are total enrollment figures for* 
1976 as reported in the Chronicle of Higher 
Education. Feb. 22, 1977, times the average , 
educational and general state support per stu- 
dent in public institutions **f $1,881. See,Manlyn 
McCoy et al., State and Federal Financial 
Support of Higher Education A Framework fdr 
Interstate Comparison (Boulder, Colo.. National - 
Center for Higher Education Management Sys- 
tems, 1976), p. 33/ Total state outlays for^ 
^ independent institutions and their students are 
from Joseph Boyd, National Association of 
State Scholarship and Grant Programs. 8th % 
Annual Survey (Deerfield^ 111.. National Associa- 
tion of State Stffiolarship and*?Grant Programs, 
1976) and Nancy M. Berve", '\State Support of 
Private Higher Education/ 1 Higher Educafion in 
the States, Vol. 5^4o/3, (1976) The roughness 
of these estimator is necessitated by the use of 
different years. ' 
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ft; Statewide -Planning and independent Higher 
Education (page 6) 

The question of incorporation 'of the_ inde- 
pendent sector into state planning efforts is 

^ complicated by th^ considerable variety in 
postsecdndary planning functions among the 
50 stales, and the variety also in the authority 
'held and functions performed by the post- 
secondary agencies. Exhibit A-9 lists the states 
in which a postsecondary* agency has planning/ 
coordinating authority for the independent sec- 

Hor either by statute* or as a matter of policy. 
, * The specific mechanisms for inclusion of the 
independent sector in planning are illi^strated 

/below: ** 

♦ Mechanism* for Private College Participation 
* in Statewide Planmng^or Higher Education 



Mechanisms for Participation 



Through voting membership on the state agency 
responsible for higher educafion planning 

Through a committee of private college 
president serving in an advisory ro*e to the 
planning agency 

Through a council of private cofleges acting in an 
advisory capacity to the planning agency 



Number of 
States 



25 



-7 



Through con 
* private i 

OtheV 



t from tfie pfenning agency to*?ach 
$jon individually • * 



12 
12 

19* 



Source Jav. L Chronistrr. StatecLidt 



Planning andr 

Higher kdtipoUon (Dehver. Colo % Education Commissi on^of 
State* 1 97$ ), a h » "* 



fnt ate 
the 



' The types of planning activities in which the 
independent sector is involve^ ate illustrated 
below: 

Types Of Planning Activities in thejfrates 
in Which Private Colleges are Involved 



Typ«s of Activities 



,;Wurnber of 
States *i 



The identification of immediate state <postseconr*ary 
ational needs 



The identification of lorxj range state postsecondary 
educational needs 

The Ktentif ica'tion of changing economic conditions^ 
and ttie implications of the changes for statewide 
higher ej^tfC8fion 

The appraisal of pjans, needs and resources of existing 
public and private institutions for plafthtffQ 
purposes 



32 



33 



25 



31 



-*J"he provision of projected enrolments and program 
offerings of private colleges for staje planning 
purposes 32 



Other 



15 



Soolce^ «J*v L Ctironuier. S fa f r U# '♦p/ art mnp and Prjtalr 
Higher Education (Denver. Colo EdurVtfrm Commission ofthe 
States, 1 »76 ). p 7. * • 



Exhibit A-10 pfeseats a more elaborate pic- 
ture of the mechanisms ior independent sector- 
participation and the specific kinds of planning 
activities involved in that participation. 

III. Programs of Support: State ^ 
Alternatives (page 9) 

4 

Appendix B contains a detailed elaboration of 
programs 'of state support to independent insti- 
tutions and' the students attending them, along 
Avitjh .some comments on the implications of 
the£e ^programs. The most authoritative sum- 
magy of programs of state support to indepen- 
dent higher education is contained in Nancy M. 
Berve, "State Support of Private Higher Educa- 
tion," Higher Education in the Stated Vol. 6, 
tarn (1977). 

Exhibit A-ll shows by state the amount of 
state support to independent institutions and 
their students, and expresses these as a per 
full-Urnfe equivalent figure. 

IV. Constitutional and Legal Issues Affecting 
" Independent Higher Education (page 14) 

See Appendix C for a detailed treatment of 
this subject. A*i excellent 'cftwussion* on* thi§ 
question can be fojand in National Commission 
on United, Methodist Higher Education,. "The 
First ^Amendment Question, M Endangered Serv- 
ice Independent Colleges* Public Policy and 
the First Amendment (Nashville, Tenn.:, Nation- 
al Commission on United Methodist Higher 
Edi#ation, 1976). A recently published book 
presents an extensive^treatment of the* constitu- 
tional and legal issues at the "federal and state' 
levels." See A. E. Dick Howard, State Aid to 
Private Higher Education (Charlottesville, N.C.: 
The Michie Co.,M97-7). 1 * 

V. Accountability offlje Independent Sector 

(page 16) 

t? Xurrent forms of accountability generally 
required ot the independent sector are treated in 
. Exhibit A-12. See Carnegie Frcmdation for the 
Advancement of Teaching, The States arid-High- 
eY Education. A Proud Past and a Vital Future 
Supplement (Berkeley, Calif.: Carnegie Co^cil 
on Policy Studies of Higher Education, 1976). 

Exhibit A 13 shows in detail the specific 
accountability requirements following programs 

, of support in 50 states. ; 
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, Exhibit A-1 

Enrollment in Private Institutions and Enrollment in Private Institutions 
as a percentage of Total Enrollment, 1929 to 1976 - 



Thousands 
i,500 




# 



1930 1**5 19 4 0 1 9 4 5 1 9& 0 115 5 1 96 0 1965 1S70 1975 1976 



Enrollment in private institutions as a percent*** of total enrollment — 

Enrollment in pnv ate uutttutftn s (in thousands) 

Source The Carnegie Foundation for the Advancement of Teaching. The State* and Higher 
Supplemen t (Berkeley. Calif. Carnegie Council on Policy Studies in Hfgher Education, 19 76 

tsed with permission. Copyright @ r9 76 by the Carnegie Foundation for the Advancement 

^ Exhibit A*2 

Enrollment in Independent Higher Education by State - 
JHead count, 1976), Tn dependent EnroHment'as a Percent 
of Total State Eftrotlment (1976) and Enrollment Change (1971-76) 



Education 

\ 

of Teachmg. 







Independent 








Independent 








Sector 








Sector 






Independent 


Percent 


Enrollment 




Independent 


Percent 


Enroll men 




Sector 


of Total 


Change 




Sector 


of Total 


Change 


State 


Enrollment 


Enrollment 


1971-76 ' 


State 


Enrollment 


Enrollment 


1971-76 


Alabama 


18,616 


12 1 


2,725 


Missouri 


62.21 1 


28 6 


• 11,034 


Alaska 


?46 


1 7 


- 1 


Montana 


3,055„ 


100 


399 


Arizona * 


2,119 


1 3 


230 


Nebraska 4 


13,733 


20 2 


52 


Arkansas 


9,034 * 


139 


759 


Nevada 


185 . 


06 


86 


California** 


153,849 


88 


. 25,004 


New Hampshire 


-16310 


46 6 


3.479 


Colorado 


12,990 


s 8 5 


-1.680 


New Jersey 


69,914 


24 7 


530 


Connecticut 


56.105 


448 


4,935 ' 


New Mexico ^ 


4,573 


8 2 


350 


Delaware 


4.758 


176 


671 . 


New York 


* 371,762 


40.9 


47.982 


District of 








North Carolina 


51.238 


22 0 


1,994 


Columbia ' 


66,399 


82 7 


* 814 


North Dakota 


1,61 1 • 


5 3 


298 


Florida 


57,413 


175 


1 11.586 


Ohio 


'-90,660 


21 5 


2,200* 


Georgia 


31,200 


187 


6.296 


Oklahoma 


19,585 


* 140 


593 ' 


Hawaii 


4,754 


' id 8 


1.499 


Oregon 


15,160 


" no 


1,025 


Idaho 


7,71 1 


195 


32a 


Pennsylvania 


184,482 „ 


42 3 


3.800 


Illinois 


138.105 ^ 230 


1,640 B 


Rhode Island 


29,081 


" 48 0 


7,733 


I ndiana 


53,268^F 24 4 ' 


-1.277 


South Carolina 


25,645 


21 1 


2,93f 


Iowa 


35,01 1 


32 2 


-3.349 < 


South Dakota 


8,565 


28 4 


2.001 


r 

Kansas 


13,593 


11 4 


917 


Tennessee 


39,969 


22 8 


3,713 


Kentucky 


20,710 


164 , 


62 7 


Texas 


80.169^ 


14 3 


6,312 


Louisiana 


20.645 


136 


545 


Utah J> 


28,900 


34 7 


'-2,272 


Maine 


9,956 


K r 258 ~~ 


863 


Vermont 


1 1,399 


42 0 


677 


Maryland 


27,418 


138 


-2,335 


y irgmia 


28,378 


1*8 


'742 


Massachusetts 


207,612 


574* 


23,624 . 


Washington 


21,995 


98 


1,154 


Michigan 


57,479 


124 


4^618 


West Virginia 


10,844 


44 4 


/ t971 


Minnesota 


^6,660 


20 1 


6349 


Wisconsin 


30^196 


13 0 


-162 


Mississippi 


10.645 


106 


1,714 


Wyoming , _ - 


0 


0 


0 



Source. HEGIS, National Center for Education Statistics Dau Systems Branch 
i 



. . Exhibit A-3 
Number of Independent institutions by State . 
and Number Showing Those With a Five Percent 
~~ or Greater Increase or Decrease in Student 
Enrollment Between 1971 and 1976 



y Exhibit A-4 

States Ranked by Total Number of Students 
Enrolled in Independent Institutions 

Stat« 



4 Sut * 

Alabama ■ * 

Alaska' 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District of 
Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Ind'ana • 

lowe 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Mictjigfan 

Mmnesote 

Missi$»ppi 

Missouri . 

Montana 

Nebraska 
** Nevada 

New Hampshire 

New Jersey 

New Mexico 

-New York 

North Carolina 

North Dakota 

Ohio 

Oklahoma 
» Oregon 

'Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 
, Tennessee 

Texas 

Utah 

Vermont * 
Virginia * 
Washington 
West Virginia 
Wisconsin 
Wyoming 



NurrfWr of 
Independent 
Institutions 

* 17* . 
1 
2 
11 
92 
9 
24 
' 4 



5% or ■ 
Greater 

Increase 

, ^ 

11 

0 
2 
5 
57 
4 

12 
2 



5% or 
Greater 
Decrease 

4 

°* 

0 

4 

' 23 
3 

7 
- 1 



1 1 
1 J 


7 


4 


*3 1 


1 R 
I 0 


y 




ZD 




A 
*♦ 


3 


1 / 


J 






84 


JO 


34 




1 4 


18 


J D 


q 


20 


23 


1 3 


7 ' ' *" 


27* 


1 -) 


9 


1 1 

1 1 


A 7 


3 * 




O 


2 


19 


* in 

I U 


7 i 




AQ 




A A 


in - 


"1 1 


31 


75 


A 


16 


7 


5 


48 


"74 


,19 


3 


2 


1 


13 


3 


4 


4 


1 , 


0 


13 


s ' 9 


4 


32 


15 


10 


4 


2 


2 


142 


86 \ 


30 


'41 


18 


16 


• 3 


3 


0 


61 


27 


24 


14 


6 


5 


20 


%1 


5 


109 


' 54 


35 , 


9 


7 , 


1 


23 


15 


3 


10 


6 


3 


41 


22 


U 


49 


* 34 


9 


A 


2 


2 


14 " 


8 




30 


, 16 




12 


8 


3 


11 


6 


5 


28 


12 


12 




0 


.0 



Source. HEGIS. National Center for Education Statistic^. Data 
Systems Branch * 



New York 

Massachusetts 

Pennsylvania 

California 

Illinois 

Ohio „ 

Texas 

New Jersey 

Missourt- 

F lor ida 

Michigan 

Connecticut 

rndiana 

North Carolina 

Tennessee 

Minnesota 

Iowa 

Georgia 

Wisconsin- 

Virginia 

Utah 

Rhode Island 
Maryland 
South Carolina 
Washington t 



Students 


State 


Students 


397,586 


Kentucky 


22.312 


208.903 


Louisiana 


20,645 


184.953 


Oklahoma 


19,753 


. 171,061 


Alabama 


19.298 


139,554 


New Hampshire 


16.650 


"99,693 


Oregon 


15.745 


* 81,598 


Nebraska 


, 13.723 


70,281 


. Colorado 


' T3.462 


66,696 


Kansas 


13,593 


60,480 


Vermont / 
f 


* 1 1 .836 


59.571 


West Virginia 


* 10.844 


56,105 


Maine 


10.235. 


54,144 


Mississippi 


10.049 


52.281 


Arkansas 


9,52T 


41,756 


South Dakota 


8.565 


38,624 


Idaho 


7.711 


38.035 


Arizona 


4,871* 


31.200 


Delaware. 


4,758 


30,196 


New Mexico 


4,298 


30,080 


Hawaii 


. 3.581 


30.073 


Montana 


3,055 


29.031 


North Dakota 


T.152 


28,687 


Alaska 


„ 287 
* 185 


25,853 


Nevada " 


22.908 


Wyoming 





Source* ••Opening Fail EnrotlmenU, Fall 1 9 7 6 ." The Cjrfomtie 
of Hither Education. Feb. 2 2. 117 7 

Exhibit A-5 
States (mduding D.C) Ranked by 
Percentage of Students Enrolled 
m Independent Institutions 



State 


Percentage 


State 


Percentage 


Washington, D C 


83 


Delaware 


15 


Massachusetts 


57 


Maryland 


14 


.Rhode Island 


48 


Oklahoma 


14 


New Hampshire . 


43 


Arkansas 


13 


New York 


i 42 


Louisiana 


13 


Vermont 


41 


Texas 




Pennsylvania 


39 


Virginia i 


13 


. Connecticut 


38 


West V«g ,n, k " 


13 


Utah " j. 


38 


Wisconsin 


.13* 


Iowa 


31 . 


Alabama 


12 


Missouri , 


30 _ 


Michigan 


12 


""South Oatota 


28 


Oregon 


1 1 


Maine 


26 


Kansas 


1 1 


Indiana 


* 25 < 


Mississippi 


10 « 


New Jersey 


24 


Montana 


10 


Tennessee 


23 


Washington 


10 


Illinois 


23 „ 


California 


9 


Ohio 


22 


Golorado - 


9 


South Carolina 


21 


Hawaii 


8 


North Caroling 


51 


New Mexico ^ 


8 


• Minnesota, 


21 


North Dakota 


4 


Idaho ' * 


20 


Arizona 


3 


Georgia 


18 


Alaska 


2 


Nebraska 


18 


Nev^a 


1 


Florida 


17 


Wyoming 




Kentucky 


17, ^ 






Source Based upon '•Opening 


Fall Enrollment*, 


19 76," The 


Chrontcte of Higher 


Education, Feb 22. 1*77 

i 4 


^ 
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" Exhibit A-6 

Compamon of 1971 and 1975 Enrollment Status of College-Eligible Primary Family . 
Members 18-24 and Participation Rates by Control (Public and private)' 
and Public and Private Shares of Enrollment (Enrollment given in thousand*) 



Total 4 



Income Under 
$5,000 



Income $5,000 
-$9,999 



Income $10,000 
- $14,999 



Income $15,000 
and Over 



. * >r * 1971- 1975 1971 1975' 1971 1975 - 4 1971 *975 1^ 71 ^75 

Totai coWege-ehgible primary family members, 

18-2* . « C< # 

Collegr'enroHmenT 
Total partjcipation rate 
Tibial public college enroHment 
Participation r^ffe j _ _ . ^ ' * 

Pub^^are of enrollment^ ' 
Tottfprivate enrollment 
Participation rate 
Prtvatfe^jhaiVof enrollment. . 

Source U-S Bureau'of the Censtif*. Current Population Report* Senes P«2 0 , Vos. 24 1 and 3 03 . "School Enrollmerft — Social and Economic 
Characteristics of Students, October 197 1 and 19T"S." Washington, D.C . 1 97 2 and 1 9 76 t> 

- ^ * Exhibit A-7 ^ 

• Tuition Differentials, Public and Independent 4n|titution$, by State, 1974-75 




i 



Universities' *n)f* Highly Selective 
Liberal Arts Colleges 



Less Than $500 



\Compreherrsiv^lrrstitutionsiind Less 
Selective Liberal Arts Colleges _ 



Alabama. Alaska, Arkansas. Arizona. Delaware. 4awan, 
Icfaho. Kansatf/Mississippi. Montana. Nebraska, Nevada, 
New Mext«o!-North Oakota ; South_Dakota. Utah, West 
Vtrgima and Wyoming 

f • 



Wyoming 



*4L 



$500-999 



Kentucky a/irJ Oklahoma 



Alabama, Arkansas, Arizona, Hawaii. Kentucky, 
Louisiana, Mississippi, Nevada, North Dakota. 
Oklahoma and Tennessee * , 



$1,000-1,499 



Miehigaijand South Carolina 



Colorado, Florida, Georgia, Hhnois, Jndiana, Iowa, 
Kansas, Maryland. Michigan, Minnesota. Missouri, 
Montana, Nebraska, New Jersey, North Carolina, Ohio, 
Oregon, Pennsylvania, South Carolina, South Dakota, 
Texas, Utah, Vermont, Virginia, Washington and 
Wisconsin 



$1,500-2,000 



Illinois, Indiana, Maryland. Minnesota, Missouri, New 
Jersey, Ohio, Pennsylvania, Texas anr±Washm^ton 



Alaska, California, Connecticut, Delaware, Idaho, Maine, 
Massachusetts, New Hampshire, New York, Rhode 
island and West Virginia 



^ $2,000^600 

California, Colorado, Connecticut, Florida, Georgia, No institutions fall into this category 

Iowa, Louisiana, Massachusetts, New York, North 
Carolina, Oregon, Tennessee, Virginia and Wisconsin 

Greater than $2,500 

Maine, New Hampshire, Rhode-Island and Vermont _ No institutions fall into this category - 



Source The States and Higher Education A Proud Past and a Vital Future. Supplement t& a Commentary of the 
Carnegie Foundation for the Advancement of Teaching ^Berkeley, Calif . Carnegie Council on Policy Issues in Higher 
Education. 1976) . ' 

Ub#d with permission Copyright © 1^76 by the Carnegie Foundation for the Advancement of Teaching 
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Exhibit A-8 
1974-75 Currant Fund Expenditures Plus 
Mandatory Transfers per PTE 
Public and Independent Institutions 





. r Public 


Independent 


Alabama 


■ ■ y 

$3298 


$3579 


Alaska 


9256 


5177 


Arizona J 


2763 


2116 


Arkansas 


3475 * 


2381 


California 


2886 


5627 


Colorado 


V 4002 


4480 


Connecticut 


2779 


' 6452 


Delaware * 


3725 


3426 


District of Columbia * 


4460 ' 


6157 


Florida 


3235 


4433 


Georgia 


3538 


4891 * 


Hawan 


3375 


2594 


Idaho 


3403 


1716 


lffino»s 


3357- 


4853 


1 rr<5*a n a 


" 4701 


. 3272 


I0W*~ 


4598 


3170 


Kansas 


3181 


3056 


Kentucky 


4080 


3023 


Louisiana 


2781 


4664 


Maine 


3375 


• 3934 


Mary rand- 


3887 


7742 


Massachusetts 


2388 


5593 


Michigan 


3714 


3210 


Minnesota 


4084 


3401 


Mississippi 


3107 


3237 


Missouri 


3150 


5182 


Montana 


2907 


2551 


Nebraska 


3732 


3473 


Nevada 


2467 


1359 


New Hampshire 


3266 


• 5282 


New Jersey 


2984 


4438 


New Mexico 


3203 


2774 


'New York 


* 3838 


i 

5793 


North Carolina 


3993 


46^ 


North-Dakota 


3081 


3390 


Ohio 


3100 


3762 


Oklahoma 


2355 


2581 


Oregon. • 


3013 


3393^ 


Pennsylvania 


3796 


4607 - 


"Rhode Island 


3781 


3773 


South Carolina 


T ,3552 


2660 


South Dakota 


3282 


3258 


"Tennessee 


3174 


4156 


Texas 


2924 


j . 4047 


Utah 


3923 


2023 


Vermont 


4460 


3384 


Virginia 4 


3009 


3511 


Washington 


3390 


2816 


West Virginia * 


2405 


2794 


Wisconsin 


4059 


4262 


Wyoming 


3882 


*- 0 



Source- HEG18. National Center for 'Education Statistics. Data * 
Systems Branch. 



Exhibit At? 

Statutory or Constitutional Statewide Coordinating / 
and/or Governing Agencies and their Responsibilities 
* * Relating to Independent Higher Education 

" Statewide agencies with statutory responsibility for. 
planning/coordination for independent colleges and uni- 
versities 

Alaska Commission on Postsecondary Education 
Arkansas Department of Higher^ ducation* , 
California PostseconSary Education Commission 
Colorado Commission on Higher Education 
Connecticut Commission for'Higher Education 
University of Hawaii, Board of Regents* 
Illinois Board of Higher Education * 
Indiana Commission for Higher Education 
Kentucky Council on Public Higher Education* 
Maine Postsecondary Education Commission* 
Maryland Board for Higher Educatjon 
Massachusetts Board of Higher Education^ 

* Minnesota Higher Education Coordinating Board 
Missouri Coordinating Board for Higher Education 
Nebraska Coordinating Commission for Postsecondary 

Education ' 
' New Hampshire Postsecondary Education Commission 
New Jersey Board of Higher Education 
New Mexico Board of Educational Finance 
New York Board of Regents, University of 

the State of New York < 
i^Jorth -Carolina Board of Governors, University 
4. of North Carolina 
0h\o Board of Regents 

Oklahoma State Regents for Higher Education - 
Oregon Educat+onal Coordinating Commission 
Pennsylvania State Department of Education 

- South Carolina Commission on Higher Education 
South Dakota Department of Educatioh and 

Cultural Affairs* 
Texas Coordinating Board*, Texas College and ^ 

University System 
Utah. State Board of Regents 

- Washington State Council for Postsecondary. 

Education ' ** * 

'Statutory or constitutional statewide agencies which 
conduct planning/coordination as a matter ofjpohcy for 
independent institutions: 

Alabama Commission on Higher Education 
Idaho State Board of Education 

Tennessee Higher Education Commission 

s , » 

* As state planning £1202) commission 

Source State Poitlsecondary Education Profiles Hand- 
book, 1 977 'Edition (Beaver* Co±*T. Education Commis- 
sion of the States, March 1977). " 



EnhifctyA-IO i _ 

Stata-by State Analysis of Private Institution tortittpatioft in Statewide Planning for Higher Education 



Stat* and Agency 



o_ 

is 
s * 



Data Provided Stat* Agency 



L 



j Ataaema — Commission on Higher Education 
j Ales .J - Comm*t$too on Poitsecondary Education 
Arizona - Commission on Postsecgndary Educa^io^* 
A/kanta* - State Departmefftof Poatieconttary 1 7 
j Education * % \ 

California - Postseeondary Edocation Commission 
| Colorado - Commission on Higher Education 
j Connecticut — Commission for Higher Education 

! • > / 

j Delaware - Postseeondary Education Commission' 9 
I Distfict of Columbia - Commission on 

Postsecondaxy Education 
| Florida - State Planning Coyne 1 1 for Post-High 
j School Education* _ 
j Georgia - Postseeondary '■Education Commission* 
J HawaifV Board of Regents, University of Hawaii 
; Idaho - State Boardof Education 
j Illinois - Board of Higher EducetK>n 
\ Indiana - Commission on Higher Education m 
! (owe - Higher_Educa*tion Facilities Commission •' . 
% I Kansas -nt.eg*siative Education Planning i 
I Comrafitioo/ 

• KahtvOcVy- Council «n Public Higher Education ' 

Louisiana - Board of Regents 
j/lfteine - Postseeondary Education Commission 
/ Maryland - State Board for Higher Education 
. j Massachusetts - Board of Highfr Education 

JriJchigan - State Board of Education * 
' Minnesota - Higher E ducat ion ^Coordinating Board 
Mississippi - Postseeondary Education Planning" 
Board * 

, Missouri - Department of Higher Education 

Montana - Commission on Federal Higher * 
^ Education Programs' 
tygbreska - Coordinating ComYnrssion for 
Postseeondary Education 
' Nevada - Higher Education Commission* 
New Hamp sh ire - Postseeondary Education 
Commits i on 

New Jersey - State Board of Highet Education ' 

\~ fyew MextaV- Board of Educational finance 
New York - Board o* Regents, > 

North Carolina - Board of Governors, * 

University of N>rth CftoUna • 
North Dakotf - Higher EdAaiion Facilities 

Commission' ™' 
Ohio'- Board ol Regents 

Oklahoma - State Regents for He^her 
Education " 

Oregon - Educational Coordinating Commrstion 
, Pennsylvania - State Department of Education 
\ Rhode Island - Postsecond^ary Education 
Commission' fc 

Souttv Carolina - Commission on ■Higher 
Education # 

South Dakota -* Department of Education and* 
j Cultural Affairs Commission on Educational 
j and Culture* Aflarrs Planning 
I Tennessee - Higher Education Commission 
| Texas - Coordinating Board, Texas College 
j and University System 
1 Utah - State Board of Regents 
j Vermont - Higher Education Planning 
' Commission • ' 
j Virginia - State Council of Higher*Education 

Washington 1 Council for Postseeondary } 

Education 
West Virginia - Board of Regents 
Wisconsin - Board of Regents, University 

of WtsconiunK 
Wyoming - Hig her Education Council 
'Designated 120 2 commission in Florid*, Mntv 
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tint, Nevada, North Dak ot« and Rhode Island, the 
eommladon U staffed by the state cnordinatin* or 
tovemmg agracy 

' Mechanism I 

A - votinc membership on the planning aiencv 
B - committee oA>nVate college pr*«identt actlnt 
In advisory role to planning agency. 
C — council of independent colleges acting in 
advisory cole to planning agency. 



D direct contact from planning agency, to j 
individual institutions, 

E other (primarify act-hoc advisory committee 
memb€r«hips) ^ 

'Types'of participation 

F - identification of immediate potttecondary 
needs, 

G — Identification of long-range needs, 

H identification of Implication* of chancing; 

economic conditions, • 



I appraisal of plana, needs and resources of 
eaiating pub he and private institutions for planning 
purpose* ' f 

i - provision of proyrc ted mroGmenta *nd programs: 
K - other * 
^Private sector representation on a legialativeiy 
established advisory committee to the state plan- 
ning agency * 

4 Privata sector representation mechanism not de- 
termined at the time of this study. 



Source' Jay \.. Chronlste\ Stated* Planning and Prtvatc Higher Education (D«nv*r. Cplo Education Commission of the States, 1#7« ) 




t T Exhibit A1> 

State Support to Independent Institutions 
an* Their Studenti, 1976-77 



Ar«on8 
Arkansas 
California 
Colorado 
jCoVinocticut 
. "Delaware 

Florida 
Georgia ' 

Hawau 

Idaho 

Illinois 

Indiana 

Iowa 
^ansas^. 

Kentucky 

Louisiana 

Maine 

Maryland 
. Massachusetts 

# Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 

• tyew Jersey 
New Mexico 
rlewYorfc 
North CarcHiqa 
Nortn Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
- South Dakota 
Tennessee 
* * Te*es * 

Vermont^ / 
Virginia/ . 1 
Washington 
« West v/rginta 
Wisconsin ' , 
Wyoming 

0 50-Ststs Average 



Student Aid 
Dollars per 



21 
328 

39 
'58. 

63 
242 

11 
400 
232 n 
295 
292 
106 
."4 
'61 
59 
59 
02J 
189 

' 

62 



. Institutional 
Aid Dollars 

per FTE 
(Gre^and 

Contracts) 2 

U5 

'4! 1 



71 



72* 



3.2- 

251 
2 
40 
88 
2 



'3* 



179 


115 


<J19 m 


243 


93 


93 - 


. 11 




131 


15 


31 






163 




320 - 




„ 1 


3w\ 


3 



100 
3P8 



374 



195 



86 



Total Aid 
Dollars per, 
FTE 3 

' 119 



. 21 
328 

'109 
56 
63 - 

242 

J 11 
472 
232* 
295 
292 
"306 

t 96 
61 

310 

61 

367 
277 

61 * 
62 



8 
294 

562 
186 
• 11 

J* 5 
31 

205 

593 

?5 
329 
J5 

28 
141 

100* 

308 " 

29 

88 
374 



281, 



Need-based grant programs* only. From Joseph—©. Boyd, e> 





NetiopaJ AajweUtion'oi "stale. Scholarship and Qrant Programs, 
8 th Annual Survey. NASSOP. DeerfteldVIU.. If 7 6. Includes state 
pase- through o! federal SSIG funds, which constitute about. « 
percent of state scholarship aUocatipns. s 
^Excluding graitts and contracts for health-related programs 
(typically, eupport fpiv^ihedical and dental schools. Source: 
• Nancy. Berre. "State Support * of ■ Private, Higher Education.*' 
Higher Education in the State*. VoL «, No. 1.1177. N 
3 rTE^nfure*> from pre publication memo. "Fall Enrollment in 
Higher Education.'' National Center for 'Educatrb'h Statiitics, 
Washington, f^f \ FTK computer! as full time plus 1/3 

part-time enrollment V 



Exhibit A1 2 

Accountability Requirements of the Independent Sector 

An iHuitratfve hit of th# tvavi in which privait imtitutioni now have to make 
ihtm»lv«f accountable 

1 Reporting require^ menu, such es , 

• Higher Education Gene/sl information Survey (HEGIS) dtissj| <* 
b Other fmane»el data' and rtports (balance sheet*, certifiad eaditrr one 
n ate le?i*letu re proposed requiring unit Cost date by degree end majpr), # 
' c Lorrg-ranga *nstitut»onal ptani prepared, according to ipacifted formats, 
prcwtn report i on plan achievements, 
■d 'EnSaVn»nt statutci not coverad m HEGIS - e g . ege and marital 
*■ itetusv transfers, attrition data, number of entering freshmen graduating 

f bur years hence, etc ( , 
a Student /faculty ratios. « 

f.» Employment tift nt ks - new appomtrpents by m-sta^e and out-of-steie, 
' terminations. Hilt-time and part-time faculty, admknutratou, others. 

salerieejpd benefits, faculty distribution by rank and tenure status. 
' g Affirmative action reporti - faculty, administrative itaff, others, 
itudents, ' * ** 

h Student financial etd statu ties ~ number offered aid. numbe* receiving 
^ aid. number receiving each type of aid" and amount of aid. average aid 
payment, income d>itribution of aid rec*>ienti, mijjorrty statui. 
, unfunded aid 

Program apjptfval by itate coordinating agency 

trior i ze • 



i a Establishment of new programs, degrees^etc ' . % 

b Bevifw of existing prog rami with power to recommend br%J< 
termination ^ 

^3 Accreditation and accredit et ion review ^ » 

a Accreditation of the inititution by the regional agency. / 
b Accreditation or credentieling of indrvidual p>ograms in disciplines or 
occupational aseas * 

4 Health and safety compliance 

5 Pressure upon institution to participate in project! involving inttrinstiju- 
fional cooperation m • 

a Attendance at itate and regional meetings, 

b Participation in^>roiect planning and actual project, , • 

c Submission of reports 

6 State human relationi commisnon intervention 8nd control affecting 
directly orjndirectly 

a Appointment, promotion, tenure, 

b Personnel procedures and records % 9 

c Reports 

7 Capital controls, when assistance is available for facilities construction 

Source The CametV^FpuulaifoQ 'or the ^Advancement of TeacM&t The 
State* «nd Higher Education} Proud Pott and a Vital Future, Supplement 
(Berkeley. Calif Ctroe0e CgUneil on PoUcy Iwuet tn Hlfber EducaUon. 
JJ7i).pp 44-4* 



Exhibit % , v 

A Summary Comparison of Accountability - 
Measures Required of Private Colleges ^ 
and Univereities « 



Student Support Rroorams (55 programs ev»l gated) 



Account*! 



btj^t y a^esure 



Percenter* of 
times Tequjred 



Certffication of student eproUment * 72-7 

Certification of student eligibility * " • 36.4 
Requirement of periodic audff afgd/qr 

main.tenancet>f discrete funds 34.5 
Requirement that any report which f tne ' 
administering agency deems proper, appropriate, 

or necessary be submrtted - < 21.8 

" Report of the administrative practices fpd ' • * 

policies^of the, institution 7.3 

* ' 
*' Instttutjonel Support Programs (9 programs evaluated) 



Accountability Measure 



Percentage of 
times required 



Certification of student enrollment 
• Requirement of periodic audit and/or 

maintenance of discrete funds 
ReqAtment that any report which the 

administering agency deems proper, appropriate, 

or necessary be submitted * 
.Certification of student eligibility 
Report of the administrative practices * 

and policies of the instittfeon 



100 
; 77.8 

66.7 
44.5 



22 2 



Source: Evertt D- Mart#Jr.. "An Analysis of Accountability 
Meaeures Which follow State Financial Assistance to the Private 
Sector of Higher Education in the United States," (Unpublished 
dlseertatioA. Charlottesville, Va.. ft 7 r) p. Hi. (With permla- 
sion.) 4F r " 



•ERJC. . / 



4'L. 



Appendix B i * • \ 

Detailed Summary of Programs of State Support to Independent Institutions and Their Student 



Subcategory 

Need -based 
grants, General 



Nee<fl?aseg < 
grants - Cate- 
gorical 



States Employing 
this Subcategory 

AM butVihe following % 

Alaska Nebraska 

Arizona ^ New Mexico 

Colorado - ' Utah * * 

Hawaii Wyommglno 

Mississippi independent 

Montana institutions) 

Nevada * * 



California Mississippi 

•Connecticut New Jersey 

Delaware 1 New York 
Flonda * * Rhode Island / 

Mariana 'Virginia 

Massachusetts Wisconsin 
Minnesota <t 



General Purposes . 
of Subcategory 

To broaden post- 
. secondary choice avail- 
% able to students from 
lower- and middle- 
incpme families, in 
order to reduce* the 
limits placed on choice 
by ability to pay 



To stimulate college 
attendance among*dis- 
advantaged students * 

*To encourage~enroll- 
lent in specific areas 
npower develop* 
t). » 

ncourage enroll- 
ment in specific institu- 
tions . 

To offer rewards for 
public service. 




Possible 
Limitations/ 
Qualification^ 

Public and inde- 
pendent insti- 
tutions 

Independent 
institutions in- 
state only 

Independent 
institutions iti- 
or out-of-state 

Ability and need 



h " - Implication! 

* ljeduces*barriers to access 
based upon ability to Day 
and thus broadens choice 
beyond low cost institu- 
tions- Combined with fed- 
eral programs can be very 
effective at Jow family 
income levels; less so for 
middle* income students 
unless maximum awardw^ 

( levels approximate highest 
tuitio*fNat independent 
institutions and family 
contribution schedules are 
flexible enough. • 



• Targets students for whom 
attendance* barriers have 
usually peen more than 
financial, Enrollment of 
■» disadvantaged students 
appears to have-tetention 
advantages at independent 
mst(tutions, but may in- 
volve cost of education 
"premiums" for institu- 
tion 0 

t * 



Remarks 

Some states prohibit use at 
"sectarian" institutions. 

States are reluctant to 
allow portability of grants 
(seven states now have). 
Suggests a federal role in 
providing inducements for 
freer student movement 
across state boundaries. 



Need -based 
grants — Cate- 
gorical Health 
related _ 



Non4>eed based 
grants —(General 



Delaware 
Maryland 



NewVork 
North Carolina 



Minnesota * South Carolina 
Mississippi Rhode Island 
Ne*w Jersey Virginia , 



Virginia 
Georgia 



North Carolina 



J To encourage enroll- 
ment ^specific cate- 
gories of students ' 

To facilitate and en- 
courage enrollmertt ml 
specified*areas of medi- 
cine and othjr health 
related fields 

T , A 

To equalize tuition 
between public and 
independent mstrtu* 
tions. 



Studapts attend- 
ing ^dependent 
institutions 



/ 



SmalJ awactt levels may be 
effective mducements^for^^ 
students frorp higher in- 
cQrne familjes to attend ( 
independent institutions 
AaVantagfe-sevings to state 
<f sta^e costs are lower than 
cosjs per ftudentln alter- 
native puWic*in$titunions. 



Tuition equalization or 
fuition offset grants a/e 
increasingly popular. pro- 
vide assistance to some 
middle class families to 
whom student aid would 
be otherwise unavailable. 



Loans ♦ 
General 



Alaska 
Connecticut 
FlontJa 
Kentucky * 
Louisiana ' ' 
Massachusetts 
Minnesota 
New Mexico 



New York 
North Carolina 
Ohio 

Oklahoma 
South Carotma 
.Tennessee 
Texas 
Vermont 



Other states have guaranteed student 
lo^n agencies which may assist inde- 
pendent college students 



To increase a student's 
'capacity for self-help 
and increase the effi- 
ciency and equity of 
federal programs. 



Specified pro- 
grams or institu- 
tions ♦ 

Graduate stu- 
dents 



^olhs - Cate- 
gorical 



Arkansas * North Dakota 

Minnesota South, Dakota 

Mississippi- " Tennessee 

B North Carolina * 



To increase enrollment 
in specific programs 

To meet specialized 
"manpower needs 



DIRECT 
SUPPORT TO 
INSTITU- 
TIONS.- 



Work/study jobs 



(Wi era* purp'ose 
"grants 




, Connecticut 
Kentucky 
Minnesota 

" Alabama * 
Iowa r • 
Louisiana 



North Carolina 
Washington 



Maryland 
Michigan * 
New York 



V 



To mcrease^student's 
capac^faf self-help 



Institutional support, 
maintenance of 
enrollment 



In some states 
grants based 
upon additional 
state residents 
enrolled. 



Categorical 
grants 



Alabama 
. lotoa 

Florida 
M^ihois ^ ' 
Merman ' % 
Minnesota 



J/tiii York 
* jNjw Jersey 
^feioJT 
ffppsy Iwanta 
Rhod* Island 
Wisconsin 



Block Grants to Institu- 
tion for general pur- 
poses 



To maintain special 
programs orYunctions 
(e g , programs in criti* 
<fal manpower needs — 
health) or critical func- 
tions (e g , dis- 
. advantaged) 



Designated insti 



"A 



Disadvantage-loss to<state 
if subsidies do not affect 
student choice of indepen- 
dent institutions 



I 



Allows states to stimulate 
maximum utilization of 
independent institution 
facilities and maintain 
quality through augmenta- 
tion of income Where 
dollars are earmarked for 
student aid, reduces insti- 
tution's reliance on current 
fund sources for financial 
aid. 'Evidence is that gen- 
eral purpose grants have y 
contributed to stabihty of 
vulnerable independent, 
institutions 5 , 



Direct institutional grants 
recognize that however 
effective student aid pro- 
grams may be, they affect 
only an institution's 
tuition income and thus 
provide few institutional 
benefits, especially in the 
cask of unusually high lost 

^programs (e g., engineer- 
ing) or for qualitative 
enrfcnmen* (since tuition 
costs are ftill largely con- 
trolled by market compe- * 
tibon.with public and 

other independent fnsti 

. tations). ' 



Permits maximum institu- 
tional flexibility in use of 
dollars 'Means that mstitu** 
tions, not states, determine 
purpose * 



^hisures 



Insures efficient use of 
independent institutional 
resource s'ancf facilities in 
important critical fields, 
allows state to insure the 
continuation of specific 
instructional, research or # 



4'5 



%% x > States Employing 

Sutyatajbry? * « fe th« Subcategory 

Categorical ft 
grants 

(com.) % 




Contracts- „ Connecticut Oregon • 
"General purpose* Minnesota Virginia^ 

New Jersey 



Contracts- California * Ohio^^i 

Categorical* Georgia Tennessee 

Iowa Texas 

Kansas Wisconsin 
North Carolina 



( 



? Facilities grants Alabama Maryland 

Construction New York 1 

Igots ( 



General Purposes 
of Subcategory 



To increase enrolment 
<n special programs or 
categories of students. 



Vocuble 

Limitations/ 
Qualifications 



Designated cate- 
gories of stu- 
dents (e.g.. 
disadvantaged) 



Implications * . 

put>l»c service programs, 
probably a; lower cost 
than if state-operated. 
Insures clear and specific 
accountability 

Facilitates state deter- 
mined increases in enroll- 
ment for certain categories 
of students or program 
.objectives^ 



Remarks 



To compensate institu- 
tion for cost-of- 
education and recog- 
nize add-on costs of 
enrollment of students 
with need for unusual 
support service. 

Institutional support 
and maintenance of 
institutional viability 

Mamtenance'of enroll- 
ment levels 



Cost of educa- 
tion grants usual- 
ly based on num- 
'oer of scholar- 
ship holders 



Purposes are similar to 
general purpose or* enroll- 
ment increase grant Con- 
tract mechanism specifies 
accountability, may avoid 
negative constitutional 
Implications 



Enrollment and student 
aid 

Maintenance of specific * 
programs 

Facilitation of enroll- 
ment by tn-state stu- 
dents especially certain t 
categories (low income) 
or special programs 
(health-related). 

Enrollment increases in 
specific programs 

Facilitation of purchase 
of specific services by 
state or public institu- 
tions 



Permits stale utilization of 
independent institutional 
facilities for specific pro- 
gram unavailable in state or 
locat area; probably at low* 
er unit cost If conducted 
tn independent institu- 
tions, uses its resources 
efficiently, but may create 
impossible tenjiorr between 
its own students and those 
orr con tract program. 
Allows high degree of speci- 
ficity of state objectives 
andprecise criteria by 
wffich therr accomplts*h- 
mentswilt be measured. 



More attention should be 
paid to contractual utiliza- 
tion of independent insti- 
tutions in public institu- 
tions facilities. Contracts 
are especialiy worthy of 
consideration where pro- 
gram need can be accommo- 
dated by expanding ftxttt- - 
ing independent institu* 
ttons rather than develop- 
ment in public institutions. 



Although nev^ construction 
has slowed, states should 
consider the usefulness of 
loans for renovation 



\ 



\ 



INDIRECT 
INSTITU- 
TIONAL 
SUPPORT 



Facilities 
authorities 



Tax-exe 
bonding 



Eminent doma 

Properly tax 
exemption 

Tax exemptions 
for charitable ' » 
contributions 
Centralized pur- 
chasing {indyd- 
mg insurance) 

, Management 



Tax rebates 

Support services 
.(computers, 
interhbrary 
arrangements, 
etc } 

£upport of inter 
institutional 
cooperation 



Most states have provision for pro- 
perty.tex exemption and 18 states 
have various other forms of indirect 
institutional support. 



Low cos: i\6 $t?te) form of 
assistance. Afapen courage 
overbuilding" on part of 
some institutions. - 




Most common form of 
assistance 

Little used: presents great 
opportunities' for cost sav- 
ing to independent institu- 
tions at smalt state ex- 
* pense. 



extremely helpful in the 
next* decade to institutions 
most affected by demo- 
graphic changes 



Provides real support at 
fairly low marginal costs 
(where system in operation 
rs extended to independent 

institution) 



•In addition* numerous states have developed reciprocity arrangement* with^ private uisutuUo\j*througfi the th^ree regional compacts for higher education. 
Source Nancy^M. Berve. "State Support of Private Higher Education," Higher Education in theS-late*. VoL 8. No. i. 1977. ' 



EMC 



49~ 



APPENDIX C 



THE J.EGAL STATUS OF STATE AID TO INDEPENDENT COLLEGES 
. AND STLH5ENTS ATTENDING THEM 

by James Olhver, Director of Research 
North Carolina Association of Independent Colleges and Universities 



The First Amendment 
Recent Decisions |pd the Three-Part Test - . 

As author I. F. Stone cleverly phrasecHt^ 
jreadjnjjjjj^^ deal 
1ttceTea35ig tea leaves. Yfeu can always, fin ii what 
£ou are looking for. 1 The principles of law 
^surrounding aid to nonpublic colleges and uni- 
versities have been evolving since the Dartmouth 
case, and while they remain ambiguous, the 
eightr^decisions rendered by the court since 1970 
pfovida the best framework within which to 
identify the trends and parameters. 

Initially, it should be mentioped that support 
for nonpublic, nonsectanan education appears 
to pose no problem for the federal government 
or the states, assuming a public purpose is being 
served 2 and no other constitutional 'proscrip- 
tions are being breached. 3 ^ 

The problem becomes one of supporting 
church -related coli£g£s.:£nd universities without 
violating r the First Amendment. Since close to 
half of all independent colleges in the United 
.States declare themselves to be church-related, 
with others having formalistic church ties while' 
claiming to bfc independent, states contemplat- 
ing the funding of nonpublic education must be 
cognizant of church state issues or risk eliminat- 
ing a substantial number, if not all, of .the 
seemingly eligible institutions. 

In 1972, '73, 74 and 76, the U.S. Supreme 
Court distinguished between higher education 
&nd K42 in a senes of decisions. Each program 
of aid was put to the three-part test which 
evolved from earlier cases decided on the estab- 
lishment clause issue that asked: "Does the 
statute: 1) reflect a secular legislative purpose; 
2) have the ' primary effect of advancing or 
inhibiting religion; 3) in its administration, 
foster an excessive entanglement with religion?" 

Exhibit^G-1 (exhibits may be fdund it the end 
of this appendix) lists the cases arrd citations, 
the issues raised,~and the opinion of the justices 
voting in each case The permifcsfhflity or imper- 
missibility of aid in these casesTevolved around 



three concepts: 1) the nature of the institu- 
tion^) benefited, 2) the form of the aid pro- 
vided and 3) the church-state entanglement 
resulting from* the administration of the Jra 

__Pffl gr a iTl . , ^a^&^W"^-^* ' ' ==~ 

The Supreme Court distinguished in 1971 
between the salary supplements and purchasing 
of services in the parochial Schools and the 
grants for construction at colleges because of 1) 
the "generally s^iificant differences" between 
the religious aspects -of church-related colleges 
and parochial elementary and secondary schools, 
and 2) the "nonideological character" of the aid. 
Due to the elaborate safeguards necessary to 
insure that aid to parochial schools was not 
furtliering their religious mission, the Court 
fore^L w an , impermissible entanglement arid did 
not find it necessary to speak- to the primary 
effect test. In Tilton. the college case, however, 
the justices approved th£ .facilities grants under 
the banner of "secular, neutral, or nonideologi- 
cal services, facilities or materials that are 
supplied to all students regardless of the affili- 
ation of the schools they attend." 4 

The. perceived differences between the mis- 
^lorVof a church-related college -and a parochial 
schot^were illustrated in the Court's rejection 
of th£ plaintiff's characterization of a typical 
church-related college: 

We are told that such <* ''composite institution 
imposes restrictions on admissions requires 'atten- 
dance at religious activities. %ompe!s obedience to 
the doctrines and dogmas of the faith, requires 
instruction in theology and doctrine and- does 
everything it can to propagate a ^particular 
religion 5 

The justices rejected the composite by saying: 

Perhaps some church-related" sc hools fit the pat- 
tern that appellants describe Indeett. some col- 
leges have been declared ineligible for aid b> the 
authorities lhat administer the Act Individual 
projects can be properly evaluated if and when 
challenges arise with respect to particular recipi- • 
ents and some evidence is then presented to show 
that the institution does in Tact possess these 
characteristics Wexannot. however strike down 
- an Act of Congress on the basis of a hypothetical 
profile. 6 
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While the Supreme "Court did not delineate 
which or how many of .the appellants* criteria 
would be necessary to find a college unconstitu- 
tionally sectarian, it^did describe the character- 
istics of the four colleges for which *jd was 
approvedV 

*, Ail four school* are governed bv ( ( itnolk religious 
or£aniZdUons/jnd the ta^ulnesand student bodies 
dt each /re predominant 1\ Catholic Nevertheless 
trie evidence shdws thdt non-( jthohes were admit- 
ted' as students *and given tjcu!t> jppomtments 
Not one ^of^Uiesefom^ institutions requires stu- 
_d^t^<0=3feff3^ngious services Although all four 
schools require their students to tjke theoloys 

„ courses, the parties stipuljted thjf these courses 
are taught according to the jcademu requirements 
of the suhjevt. nutter and the teacher v concept of 
professional stjndjrds /The pjrties j1s«» stipulated 
that the courv^ covered a range of numan 
religious experiences and are not limited to ^ourses^ 
about the Ronun Catholu religion The schools 
introduced esiden^c tha^ the\ mjdv no attempt to 
indoctnnJfe >tud^nts or to prosel\ti/e Indeed 
•some of the required theologs >. nurses tjutzht at 
Mbertus Mjgnus jnd Sacred Heart jre Uught b\ 
rabbis FinalK, these tour schools subscribe to 
^a well-est jbhshed set ot pnnuiples of jcademic 
freedom. In vhort the evidence >,ho\NN institu- 
tions with adrruttedl\ religious functions b u t 
whose predominant higher education mission is to 
provide their students with a secular education 7 



Since tndoctnnatiorr was^ not viewed as a 
substantial purpose of the se institutions the 
Court found the risk £>f entanglement was 
lessened. .The danger of entanglement was none- 
theless real as witnessed by the Court s action in 
excising a provision irr the statute, which would 
have allowed the recipient institutions to use the 
buildings for religious purposes after a penad of 
twenty years. Central to the plurality's judgment 
in Tilton was the thesis that aft the college level 
secular functions could be separated from sectar- 
ian functions in such a way as to allow govern- 
mental assistance to the secular functions with- 
,out entanghfu* the state in the- institutions' 
religious affaira, 

Indeed the court in Hunt <vent ok to clapfy 
the definition of the "prmiary effeofc^test as 
follows: 

Aid normal!) nuv \\ thought to lrj\c r \i pnnur\ 
effect of dd\ anung religion uhen it fJovss to an 
institution in whfch religion K so pervasive that j 
substantial portion ol its functions jrc subsumed 
. in the religious mission or when *it hinds a 
specifically religious .Ktnitv in an otherwise ^mh- 
stantially secular seeing K 



The decisions in the three K-12 cases decided 



with Hunt were resolved on the basis of this test. 
The* court in each instance found the religious 
K-12 institutions to be "pervasively sectarian," 
citing characteristics similar to the plaintiff's 
composite profile in Tilton In Hunt, howeve/, 
defendant Baptist College at Charleston was 
likened to tjie approved "Ti/fort-colleges," While 
the institution was governed and controlled by 
1 the South Carolina Baptist 'Convention, the lack 
of religious qualifications for faculty member- 
ship or student admission were* cited with favor 
by the justices. Similarly, the finding that "only 
. 60 percent" of the student body was Baptist — 
roughly the* same percentage found in the region 
— was noted in the decision. The Supreme Court 
concluded that Baptist College was no more an 
instrument of religious indoctrination than were 
the Tilton m/titutions. * 

The majority also commented that-rthe aid 
provided, the creation of an instrumentality 
through which th^ educational institutions could 
■borrow funds art, more favorable interest rates 
than would otherwise be available, was not 
"financial assistance; directly ox incjirectly." As 
in Tilton. the nature of the institution aided,_and 
the character of the aid mitigated the danger df 
entanglement. The minority strenuously op- 
posed this reasoning, claiming-the "continuing 
^relationship or dependency" createcT by the 
program and the potential of the state actually 
administering the facilities breached the entan- 
glement test. 

The 1971 and 1973 decisions of the Supreme 
Court, plus the defeat in Meek in 1974, left 
parochial K-12 in an "insoluble paradox" with 
respect to governmental assistance. If the aid 
was clearly delineated to support only the 
secular functions of the schools, excessive entan- 
glement would result from the attempts to 
guarantee a separation from sectarian activities. 
If the aid was not clearly delineated the primary 
effect' test was breached. The first test,.i.e', 
whether a statute fulfills a secular legislative 
purpose, has not been' violated , in any of the 
cases described. 

Against the background of these decisions the 
Supreme' Court heard the challenge id Mary 4 
Nv land's program of direct nonc%tegoncal grants to 
Nonpublic, including chu rc h - r e la ted, colleges and 
universities^The plaintiffs argued that the insti- 
tutions in Maryland were pervasively sectarian 
and that the form of the aid was such that the 
entanglement test was breached as a result of the 
excessive contacts necessary to monitor the 
, program. 

A 5-4 majority of the justices disagreed in 
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upholding the statute. Justices Blackmun, 
^Btirger and Powell agreed that the* program 
/ passed ah three phases of the three-part test. 

Justices White and Rehnquist'felt this. test was 
fc too stringent,. and while voting with the plural- 
ity, opined that passing the first two tests was 
sufficient to uphold the first Amendment. 
% Entanglement, they argued,, was a redundant 
measure. 

The key issue resolved in Roemer was* tlxe 
admission by the court that "(While) the form- 
of-aid distinctions in Tilton are . . „of question- 
able importance, the eharacter-of-institution dis- 
tinctions of Lemon I are post impressive." 9 
% Direct noncategorfcal grantsv in k other words, 
would be as "nonideological" as facilities grants 
if used by "Ti'/ton-collegesV for secular purposgs^ 
The court agreed that direct aid to^the cWr^h- 
related colleges in Maryland did pass the consti- 
tutional tests because the institutions did sub- 
stantially * mirror those approved for facilities 
assistance in Tilton,- and because procedures 
were established to see that secular functions of 
the institutions were supported. 

Current First Amendment Tests 

The three-part test has now evolved to include 
p ah examination - of the nature of the recipient 
mstitution(s), the use of the funds, and the 
resulting entanglemenf. One initial caveat: 
These criteria have applied to the programs of 
assistance for and to church-related institutions 
themselves. The Supreme Court has yet to rule „ 
on the thesis that aid provided directly lo a 
student attending college obviates the need to 
conduct jm investigation into the sectarian/ 
secular nature of the institution he plans to 
attend. 

With this caveat in mind, recall the character- 
istics of the Ti/ton-college: aeademic freedom 
practiced, no indoctrination or proselytizing, 
courses taught according to academic, requir^- 
/ments of subject matter. Beyond these charac- 
teristics the court has not delineated vt\\ff\ an 
I institution becomes "pervasively sectarian." 
Does, fpr example, exhibiting a certain number - 
of activities outlined in the plaintiff sJ'corripos- 
ite profile" eliminate an institution from eligibil- 
ity? The Court in Tilton left this possibility 
open when it concluded: 

# 

Individual projects can he properly evaluated if and 
^when challenges arise with respect \o particular 
recipients and some evidence is then presented to 
ihow that the institution does in fact possess these 
charactenstiti 1 0 



The states of Illinois and New. York have 
established criteria which must be met in order 
for a college or university to qualify for" direct 
institutional aid. 1 1 Institutions ineligible to par- 
ticipate- in the direct aid programs have been * 
allowed ^participate in student aid programs in 
the sense that students eligible for state scholar- 
ships are able to ufce them at these schools. 

Regarding the use of the funds, the second 
part "primary effect" test defined in Hunt 
requires that funds b£ used for secular purposes 
only. The regulations in Roemerr cited favorably 
.by tiie court, provide illustrations of legitimate 

' secular avenues for the funds. 'Assuming an 
institution can show itself to be sufficiently 
secular for the sectarian aspects to be separated 
from secular ' activities, the Roemer decision 
indicates that a broad spectrum of possibly ends 
/ for governmental assistance exists. While the 
court did not approve ^or disapprove) any 
specific activities which could or could not be 
^funded, it will not take much imagination for, 
policy makers to determine secular activities of 

" church-related colfeges worthy of state support. 
The suggestion by plaintiffs in previous cases 
•> that funding secular activities frees up dollars an 
institution can then use to support its religious 

^* functions has been repeatedly rejected : 

.the Court has not accepted the . recurrent 
argument that all aid is forbidden because aid to 
one aspect of an institution'frees it to spend its 
other resources on religious end*, 12 

The entanglement test was particularly crucial 
to the plaintiff's argument in the Roemer case. 
Administering a program of noncategprical 
grants would require significantly greater inter- 
action between the colleges and the govemment- 
% al agencies. The fact that these grants were 
recurring and Xhat continual requests for in- 
creases could be forecast also differed from the - 
"one-time, single purpose" facilities grants in 
Tilton. The plurality in the Roemer case ^applied 
Ihe test and concluded that entanglement varies 
in large measure with the extent that religion 
permeates the institution(sr). Since the Maryland 
institutions were found, to be 'Titton-colleges,'**' 
and the regulations promulgated allowed for a 
"quick, and non-judgmental" review to Insure 
that only secular purposes were supported, the 
statute passed the third {est. In addition .to 
administrative entanglement the' Court has raised 
the specter of political entanglement, i.e., an 
impermissible "potential for dfcisive religious 
fragmentation in the political arena." 13 Begin- 
ning in Tilton and sustained in Hunt and 
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- Roerner however, the Court has indicated that 
the danger of political' entanglement is substan- 
tially- lessened by the character and diversity of 
collegiate institutions and' their broad%ned con- 
stituency beyond the local level. 

Constitutional Parameters and Their 
Implications for Policy Makers 

->* 

What do these decisions mean for public 
pblicy makers? Initially, the Court cag be said to 
have clearly approved aid to certain types of 
private church-related colleges in a number of' 
v forms, including noncategorical grants. 

Exhibit C-2 delineates 'the higher education 
cases decided by federal and state courts during 
this decade by type of aid provided. An under- 
standing of the current status of constitutional 
par^jaaeters is best discussed within this "frame- 
4 w6rk. 1 

* Dire£t Noncategorical Aid "Ti/forf-colleges" 
are eligiWe to Receive direct aid provided they 
spend it only for secular purposes. Restrictive 
~ language must be included in the statute* either 
•allowing expenditures only for secular purpose 
ox excluding them - from sectarian purposes. 
Administrative regulations must bp promulg ated - 
tq insure compliance with the stagkiery restric- 
tions *^nd pre-' -and post-expendMp affidavits 
verifying the uses of the ^funos should be. 
included. Still unailWered is the question, 
"When does a college cro$s over the lipe to be 
'pervasively sectarian'?" In Nyqiust, the Court 
struck down various assistance programs to paro- 
chial elementary and secondary schools, stating 
that they conformed to a "profile" of a sectari- 
an school, ones that: 

(a) impose religious restnctionsajpon admissitfhs, 

(b) require attendance pf pupils at rehgious activi- 
ties, 

(c) require obedience by students to the doctrines 
and dogmas of a particular faith, 

(d) require pupils to attend instruction in theology 
of doctrine of a particular faith, 

(e) are an integral part of the religious mission of 
' the church sponsoring it, 

(f) have as a substantial purpose the inculcation of v 
religious values, 

(g) impose restrictions on faculty appointments 
and 

(h) impose religious restrictions" on what 6r how 
the faculty may teach.' 4 

Clearly certain religious characteristics, func- 
tions, and denominational ties are allowed and 



colleges may have the "encouragement of spirit- 
ual development" a£ "one secondary objective." 
Policy makers would be advisedNo exclude 
clearly sectarian*institutions from participating 
in direcfraid programs. The criteria tor inclusion 
or exclusion may well He somewhere between 
the "profile ,v and the "77/ton-college." 

'Direct categorical aid. Programs of facilities 
grants woulgl fall within *this category. Again the 
courts should have no difficulty sustaining Such 
programs assuming, the* institution is not perva- „ 
sively sectarian, the grant is for a distinctly 
secular purpose, and the administrative regula- 
tions .provide for * quick and norqydgmenta^ 
auditing procedures. k • 

Student aid. The issue recently litigated in 
several states confcerns., this form of aid. Since 
the Supreme Court has not spoken specifically 
on this type of assistance the views of both * 
proponents and opponents must be examined: 
Three student- aid easels, in North Carolina,* 5 
Tennessee 16 £nd Arkansas, 17 have been upheld 
by federal district courts and twb are being 
appealed to the U.S. Supreme Court* . 

^Tennessee provides the best example of the 
"pure" - student aid program where the aid f 
available goes directly to students, who may 
then choose -&«piiblic or private (church-refated 
or *nonchurch-related) college. Umier this 
scheme, proponents claim, any analysis of insti- 
tutional characteristics is out of place. As uhder 
the G.I. Bill, students receive Jhe checks which 
tl&ey may use for ^ducational purposes where 
they have enrolled. The opponents argue 
that students are just conduits for assisting 

> institutions with tuition funds and, accordingly, 
institutional eligibility criteria should be^appjied 
to insure that pervasively sectarian institutions 
do not receive funds under the programs. 

Proponents of the "pure" student aid (no 
institutional eligibility) theory point to the 
historical evolution of student aid, 18 the fact 
that federal student aid programs have liberal 
eligibility standards, and a footnote by Justice 
Powell in a case where tuition grants to parents 

. of parochial elementary and secondary schools . 
were struck jdown: 

Because of the manner in which wc haveVesolvefl 
the- tuition gr^it issue, We need not decide 
whether the significantly religious character Of the 
statute's beneficiaries might differentiate the pres- 
ent tase from axase involving some form of public 
assistance (e g . scholarships) made available gener- 
ally without regard to the sectJnan-nonsectarian, 
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• * or public-nonpjublic nature of the institution bene- 
fited.' • . Thus, our y decision 'today does not 
compel* as appellees have contended the u>nclu- 
sion that th$»eduLdtiondi assistance provisions ot 
the u Gl;Biir. impermissibly advance rcJigion . 
in violation of the Establishmen^Clause 19 

Opponents argue that ^previous tuition-*.' 
grant decision* invalidating K-12 prbgrams are 
appropriate in two waysf 1) th? institutions ate 
the ultimate beneficiaries and therefore should 
be Ifriafyzefcl and 2) student aid per se is not 
sufficiently restricted to insure that the^funds 
arei not *used for 'sectarian "purposes. If the 
Supreme Crrfrt agrees with the Tennessee feder- 
al district court that the "pure;" student aid 
theory is legitimate, the constitutional issue is 
moot * - 

The court has^already dismissed for want of 
'substantial federal question the South Carolina 
program which provided loan funds to^studeriJts 
attending-'pubhc and private colleges, including 
theological seminaries. 20 Similarly, the chal- 
lenge to loan programs in North Carolina vyas 
dismissed from the litigation there due to the 
South Carolina precedent. It would appear that 
the constitutional validity of loan programs is 
now clear undgr the First Amendment. 

If the theory is sustained, student' grafit aid 
"Will be 'categorized like loan assistance — avail- 
able for students to use at the college of their 
choice without restriction. When the grant assis- 
tance is available only for students attending 
independent colleges, the question becomes even 
more confused and trfe argument for "pure" 
student aid loses much of its power. 

It would appear logical that if institutional 
eligibility criteria are applied, student aid would ' 
-fall within the category of direct categorical aid 
Indeed, student aid, with certain reservations, is 
a legitimate ^ayenu? for institutional expenditure 
in the Maryland regulations cited extensively by 
the court in Roemer, Opponents argue that 
student aid is not, in itself, a legitimate secular - 
objective, and that without further restructions 
it violates the proscription that aicj be used for 
secular purposes only. Recall that institutional 
aid programs must have statutory restrictions 
against sectarian 1 use. Programs involving student 
aid in Missouri and Kansas have* been approved 
by the 'courts. In Kansas the federal djstntt 
court itself defined Tilton-hke criteria colleges 
were to m£et in order to qualify, and in Missouri 
the governing board has developed institutional 
criteria since the state supreme court upheld the 
face validity of the program Neither of these 
cases tested the "pure' 1 student afd defense*. 



Since student aid is tyf far the most corrimon 
form of governmental assistance affecting 
church-related colleges, any restrictions placed 
on these prograi^s become particularly &ruci,al, 
especially, if institutional eligibijity criteria are 
found to apply.. States operating direct* aid' 
programs currently exclude some sectarian insti- 
tutions • fjrom participating, whUfc ^students* -at- 
tending tie same coljeges'afe able tflfuse state 
grants to cover tuition costs. Some-flutes have 
excluded majors in divinity, theofegy; or other 
j religious T yocation cijfricula from scholarship 
assistance. The federal student aid programs 
^2^1 na suc *£ Restrictions £n ^institutions or 
student s prograjns.^ Cufr^jtT : . cases ^ultimately 
stiould determine whether or not, these exclu- 
sions are necessary in student aid programs and 
when. . ■ „ f ' - 

* ; . \ >/- 

Facilities assistance .Afc-the review of facili- 
ties assistance cises in Exhibit C-&&ndicates, 
courts have had little difficulty ^^Bitimg pro- 
grams' of this type.^Like student loan ' programs, 
the aid is "of a very special; sort" in that no 
expenditure pf public funds is actQally maStef? 
and the credit pf the.'state^is generally not 
pledged. It may be significant that 4ven with this 
form of aid the characteristics of defendant 
Baptist College df;£harleston were reviewed by 
the Court. 

Several ajJditipnal questions remain. Perhaps 
the most venous is the eligibility ot students 
^ majoring irt- religion to receive governmental 
grants. The Maryland statute under challenge in 
Roemer eliminated majors in theology and 
divinity from participating ia/thC progr&i. The 
district court, citing the composition of the. 
departments of religion in the defendant schoQls 
(most if not all of the members were clerics' in 
the affiliated church), could not determine with 
certainty that * religious proselytizing was not 
occurnng, and therefore eliminated religion .ma- 
jors also. Despit£.an amicus brief filejl by several 
. education associations denounprfg this particu- 
lar- finding, -the SuprernJe Court,-^on appeal; did 
not rule on the issue* : * 

In the recent decision by>the federal district 
) court in North 'Carohna, the justices cited 
favorably the regulations \yhereby students' ma4 
jonng in church-vocation curricula have been< 
excluded from participation An the grant pro- 
grarrtSj but religion jnajbrs are ehgibfe-to parties 
pate. Tteligion taughl.as an acadenffe- disciph'n£, 
withm the professiorral- standards of tl)e> disci- 
pline, has been viewed ,as the rule in the 
• church-related colleges as much as In the public 



unive&Hies/.Tbe Nqrth CaJblina'coujrt cpncludr 
ed: "The- courses *in religion ... are taught ke- 
" i^ffding to .the aWienfic requirements intrinsic 
li to the sifbjeot matter. Ther^ls np gvlcffcice of 
^ t attempts to propagate, artiojes of Christian faith 
^ in those aca^mic cotfKes." 71 *• 
T *«Ajnothfcr question Ijas 'been raised by clustice. 

Stevens in* his Roemer *disf ent, ug^rdoes this 
^ ,carrot.q*f gcJVertynentaUfinancing in effect lead* 
/ to a' "disestablishment* of religion «fcs colleges 
/ shed t£eir secftar^a^attnbutes- to become eligible 
/ for suppo^?* Stevens' remarks indicate the ex-, 
;/ jTtent to which the Court is concerned with policy 
questions, ' for the issue .raised, is a policy issue/ 
^ and not & -constitutional one. ■ ' * 

To avoid more costly litigation in the Roemer 
case, defendant Western ^4&fy]and . C olleg e ep- 
tered- into an ap^ement with the^flRfo|j|fs 
^ Whereb^ the college yTbuld disavow its ms- 
affiliation and acfivi tie's- irl retjjrn for dismissal 
' ^fpejti the case. Included in this agreement was a 
promise to remove virtually all religious symbols 
'from the, buildings and grounds and to remfthn* * 
strictly neutral uxjtfrms of students^ spiritual 
involvement. Thfe pact was viewed as a model by 
the plairttiffs, but as" evidenced 6y the Tavorable 
, decision^ uKgpemer, W^Jtern Maryland did not 
have to*g$ w such extremes to be eligible for 
♦ assistance. * ^* 

Still, .the queskgn of hoW decisions upholding 
governmental aid Wiay weaken'the-churches^ties 
*is^ likely to be raised in the coGrts,. app wtlh 
-surely be' r&ised on the college campuses, as 
, litigation proceeds. „ • , % - f 



State Constitutions 




titutional Provisions 

t JB1ength# review of",Fi*s> Amendment", 
* tions W a necessary prelude to-%. discussion of 
state coijs^itutional # questions for two ijiajor 
reas6r\s:^ 4 )%ie church-state challenges filed to 
date m s^ate courts have also claimed a bragch of' 
; tl^| First Amendments and 2) state courts 
*^r& likely U> 'examine '# pro grams through the 
' • pnsijn "of tl^e, three-part test evolved by the n 
\^ ^upjreme Qewrt. Still, state cdnstitutiohs do pose 
, ah /additional 'barrier .beyond the F^irsi Amend- 
m'eht ' and should be carefully monitored fey 
\ policy makers seeking to design .proj^ams in the- 
individual States. - V * 

The jgAent to which stptes'do jssist their own 
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separation" -between church and sta& rarely 
, exists. Instead* interpretive problems surround a 
' "blurred, indistinct, arid variable barrier ^epend- 
^ng on "all the circumstances 0 f a* particular 
Relationship." 2 2 / ' 

Exhibit C-3 places the, constitutional % provi- 
sions in the fifty states .relevant to state suDport 
foF- independent colleges and"univejsities*mto 
nine categories. Generally the provisions to the 
left of "Appropriations to Sec. Ed. fmm Certain 
Funds Pr6hih.'\may be viewed oh their ( face as- 
jndre severe than the First Amendment. Using 
this criterion every state except North Carol 
has provisions at least as severe a£ the 
Amendments 
' This categorization, however, can be ext^pme- 
ly deceiving, and points to the*iuipor€ance of 
examining judicial interpretktem. The state suv 
preme cpurt* rh • Vernroot^ior example, has 
'opined that the Uni^d States Constituticm is 
-more restrictive than%ie Vermont Constitutiort 
with regard to assistance to sectarian educa- 
tion. 2 3 Both ( Maine -and IV4ifryland^v^h provi- 
sions similar to the Fi*st Ameridmenfc has equat 
ed their constitutional proscriptions with those 
xSfcthe United States Constitution, Illinois, with 
a much more Severe^ provision on its face, nas 
iimilaVfy equated, its proyisions with feijf^l 
|ecisions f 24 

' In M^soun the^state supreme court r^cen^ly 
"uj^eld ^4-3 the state's student aid program 
despite the^^wing seemingly prohibitive re- 
striction m the state constitution:. 

Article IX, Sec 8 Neither Ae general assemt?l>. 
nor an^'LOurrty, city town township, school 
(1v»tnct or other municipal corporation, shall ev.er 
rrur>« an appropriation or pay from any public 
fund whatever, anything in t aid of any rejggious 
cre«d. church or sectarian purpose, < or to' help 
sustjin any private or pu-bhc school, academy, , 
seiniriary ,-t.ollege. university, qr other institution 
of learning controlled by Ay* religious creed, 
church or sectarian denomination wiutever. nor 
shall any grant or dctnation of personarproperty or 
real estate ever he made h^; the state, or any 
county , ''Sty <own. or other municipal, corpora* 
tion ^/tor any religious treed, crflurcli, or, >ectanan 
«% purpose whatever 

The program was sustained because, among 
other reasons: 1) the funds were granted to 
students, . not - * institutions; 2) the differences 

* ^between collegiate and elementary Jld secon- 
dary education Were felt to be significant and 3) 
the statutory restriction was included;allowing 

^ygfants to be used only* at "approved private 
institutions" which among oth^scxitefia had to 
be under th? control of an independent board. 




This* l&Uer restriction- wee ^sufficient for the 
court tp determine that the "control" language 
in the constitutional proscription had been met. 
Clearly," an examination of y the larfguage of 
statutory' provisions alone t as insufficient t<£. 
determine the constitutional parameters of *th$f 
•issue. : . * ' «^** j 

It is* possible, however, tempered bf the 
interpretations of the provisions by the justices 
in the state courts' to v differentiate amdh^lh% 
-.constitutions. Some har aid to private as welf as 
•church -related colle'ges. Some only proscribe 
assistance to church-related colleges while others 
forbid the, state from any appropriations to or in 
# aid of a church -related college. There is no clear" 
distinction oi^Jhe meaning of these two-phrases 
•Vas they .relate, to particular forms Of aid. A 
^^^numbeT of states bar aid only to saptariar) 
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institutions, 'a proscription which may or may 
§$"t include a specific church -related college. > 
The majority of the state constitutions con- 
\ tain provisions only*shghtly\stronger and just as 
ambiguous as *tfie— Rjjst Amendment. Aid, to 
private colleges in thede^states, at l^gt in some 
4 forms, has been anj^ should continue to be 
viewed favorably as the courts find the colleges 
to be primarily purveyors of secular services. 
Nonetheless, the imprecise meaning of .most of ' 
the ^provisions as well as the individualized 
manner in which state courts have evolved an 
interpretation } of v the relevant provisicfcis man- 
dates a state-by-state appraisal of specific provi- 
sions. - . • 

This is not to say that'in many states strong* 
constitutional proscnptio#is would not bar most, 
if not informs of state assistance. The language, 
in tho»se provisions in the. first* three columns of 
Exhibit C-3 is more often than not clear and 
unambiguous^ in forbidding state aid. The most 
severe provisions are found in those western 
states with few ' private colleges and no aid 
p^gmms beyond contracts for student spaces. 
Six states (Georgia, Louisiana, Massachusetts, 
,\Nebtaska, South Carolina and Virginia) have 
amended their constitution^ to allow various^, 
£ fOTms of aid 4,qpwprch-related colleges and their 
/V \studentp. Washington, after suffering a series of 
.setbacks in student aid litigation is « currently 
^vising its constitution*. For, many states a, ■ 
constitutional amepdmi^it'mafy be the only way 
to Overcome severe constitutional provisions 
restricting aid to private colleges % and theif 
* students. Foe most^states, a favorable interpreta- 
tion by the courts in #ght of "contemporary 
standards" could equate relevant state provisions* * 
with those of the United States Constitution.- 

\ • ^ . 



The Pattern of Litigation < * ' 

Ah Hna^is of the ca&e law and;<a*pinions. of 
^ the attorney generals 2 5 on'and tangential Jb, t*he 
* ' issue of state support for private schools can be 
•divided into three. major epochs. Pribr to the 
20th century the . distffiction drawn by the 
r courts divided aid. to public ' as opposed ^to ' 
private corporations or individuals. Due *n .part 
to ihe ^Dartmtyth College 'decision by* the 
by- Siipiferhe Cpurt and in part to, attempts By 
private corporajjjpns, notably railroads^ for state 
support, the chaml of ijtie mstitution^>ecame a 
f key factor. Sig^e%M % to private schools was 
struck down because of the private character of 
tffe schools rather than their religiou§ charaotea^ 
Scholarship aid*to private individuals at^statj 
university campus was* barred based on similar 
thinking. "Many early cases also^were concerned 
with the'plade of religion, notably the Bible, in 
thfe public schools. More often thaji not, despite , 
strict ccuastitq-fcional provisions,, the practice of 
* Bible-reading <• wa& upheld* ostensibly on ~the 
thesis that religion in the schools was allowable/ 
- It was the advancement of $ particular sect that 
was forbidden. * 

The firsts r tialf of the 20th century was 
charactered by a shift from a rigid separation 
of public and private to diyisiop between the 
* . secular ajid^lfer sectarian /Aid to^ private .corpor- 
ations or private individuals was viewed favorably * 
as long s &s^apublic purpose wds being decern-' 
;plished. A t pr7Hkry example of this, approach., 
occurred in Louisiana 2 * where the state court 
, upheld, the loaning of te^tbook^ta ^nonpublic 
school students op the theory # »ft 'education 
was a public purpose and' thafctrthe child was' 
berf&ficiary of the loan' program'' The institution 
was at best assisted only incidentally. State 
courts^ dOring' this period viewed appropriations* 
to~ sectarian activities as inappropriate, while 
bfeing generally 9 supportive* of nonsectarian" relig- 
ious activities and exefcises. - * 

Beginning witfi #le Eaerson bus transporta- 
tion case, ^and over the past two and a half 
decades, the Supreme Court has taken the 
leadership in defining the relationship of govern- 
ment and religious activities and institutions. 
The court has gone beyond whatjnost consider 
the original definition and meamrtg of the First ' 
Amendment and steered a path of government 
-neutrality toward religion rather than support 
fen* religion When it is "nondenominational:" 
Interestingly, Illinois and New York, with con- 
stitutional provisions more severe than the^Fijst 
Amendment, , upheld programs of release 
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time 27 * and pondenominational prayer 28 before 
' they were struclc dowh by the Supreme^ Court. 
^ In Michigan, which has a religious freedom 
clause similar to the First Amendment, the state 
supreme court* upheld, the purchase df secular 
•educational^ services before the court struck " 
V down a similar pfogr^m.? 9 ' > t J. 
* Exhibit C-4 illustrates the pattern of f state 
t court decisions. AppffenVat first* glance is the 
, f£ct that aid to private colleges and their 
students has not b*en litigated extensi^ly. 
' §ome #f the cases cited in thfe "aid'ttf" churcb- 
» related colleges and, universities" section w^re 

• decided in the last century and are of "doubtful 

* significance as precedent totfay» Perhaps the 

* most heavily litigated program tangential to the* 
• issue of aiding private colleges is transportation 
"of nonpublic school students. It is evident>from 
' reading the language in these cases that the 
. Supreme Court's earlier "dhild benefit" distinc- 

/ tion thereby t£e child bertefits directly while 
the institution^ is only remotely assisted; breaks 

. down in tha light pf particular state constitu- 
tional provisions,., The court in 1947 approved 
tjie New Jersey transportation statute in t Everson 

^ft>ecause the student* was tfce pnmary.beneficiary 

\ with the institution relieved of no^obligations. In 
t ' those states barring similar transportation st&t^ 
utes on tt)0 basis of state constitutional provi- 
sions, the direct-in direqt line is blurred and the, 
seAarian nature df the* schools indirectly bene 1 " 
filed becomes paramount. -Whether indirect aid 
fti^Jthe form of scholarships to students at 
indepenc^pnt, church-relatecT colleges would suf- 
fer the same fate uritler certain state con&titu- 
tjoffs may rest in 'larg^ measure with state court* 

• 'appraisals off tfie character individual institu- 
tions." It is. much more likely, in other words, 
that "institutional eligibility criteria will "be ap- 
plied to any form bf aid granted in those states 
with the strictest constitutional' proscriptions. . 

Exhibit C*4 shows that the courts in sonje 
states (e.g., IHinois, Maryland and New, York),- 
have consistently ruled to uphold pYogrami of * 
aid and^Jupport for religious or church -related 
'erfeises,- programs hr institutions, as long as 
, clearly sectarian interests were not being directly 
'advanced. The decisions of, other state courts, 
(e.g., SQuth Dakota* and .Washington) reveal a 
^Wjsture o f strict ^hurch-state separation. Signifi- 
cantly, the decisions are not necessarily, corr^- 
Mated with the severity of constitutional provi- 
sions, indicating that the predispositions Qf the 
justices may be equally' as important as the 
language in the provisions in ascertaining consti- 
tutior&l parameters. *The great majority, of the 



states have either too few case* to establish a 
pattern,' or show, like the Supreme Court, a 
fc mixed response to the issues presented depend- 
" ing on 'the nature of the.programs litfgated. 

The* - overall picture, therefore, remains 
cloudy; no diseefnibbe pattern in the states can 
~ be .enunciated. Within the tanguage. of individual 
. constitutional prdyisjons s\ate courts will sl\ape 
the parameters for each state. Given the division 
# between K-12 and higher education enunciated 
by the Supreme Court, 'and the ambiguity of 
decisions, state coufts will sail their own -course 
, betyefcp ths Scylla and Charybdis of establish- 
ment and free exercise of religion,^ 

Tests and Pa?£m0ters Beyond 
tnh Fjrst Amendment ' 
- * 

The inevitable result of the thrust for^state 
support for independent colleges, the majority 
of which are at least nominally affiliated with a 
^ church; is a widening of the arena of 'conflict. 
Defeated in the legislatures, opponents of aid to 
private colleges and universities will increasingly 
, ^ turn to the courts for a remedy. 

The debate injj^ state courts, while mindful 
of the parameterJ^r by^ the Supreme Court, will 
■\ center around at least six additional foci: 1) the 
distinction between direct and indirect aid, 2) 
Jthe distinction between higher education and 
K-12, 3) application of contemporary standar4s, 
4) the definition of "sectarian," 5) the "question 
of standing 2nd 6) the question of poteptiality. 

Distinctions between direct and indirect aid 
' fcave rtot been established by the Supreme Court ' 
though its decisions have tended to cause many 
to conclude that criteria applied to the latter 
will be less-stnct than those applied in instances 
^of direct support. The language in the. stafe 
constitutions * often makes ' Itris distinction a 
crucial one. Thg words "diredl^or indirectly" 
are found in the proscriptions' of some states; 
otheij ' contain language forbidding aid "to or in 
aid -ofr* The South Carolina and Nebraska 
constitutions were amended to remdve ^the^t^r 
in aid of" clause on the premise that student aid 
programs were not "to" the institutions and 
therefore would be sustained with the 'clause 
removed^ The primary question of this, param- 
„ ^eter, of course, hiriges on what beoomes direct 
aid, as opposed to indirect aid. State courts have 
i . come to no consensus . ofi this l^sue if bus 
transportation of parochial school Students can 
be viewed £s analagous. Transportation programs 
in Alaska 30 and Delaware, 31 for instance, were 
viewed by the court as directly benefiting the 



institutions in * violation of the constitutions/ 
Student tuition was similarly viewed as the "life 
blood" of the institutions and held student ?ra 
to be proscribed by tfce Virginia Constitution; 32 
Many states, in short, will be forced by -the « 
language of their constitutions to' examine the 
direct-in direct parameter in more detail than the 
Supreme Court has done in examining various 
forms of aid. . ; 

The distinction between higher education and 
the primary and secondary schools, is -another 
key parameter within which s^tte courts, will 
decide on aid-to-private-colleges challenges. The , 
decisions by the Supreme Court in Tilton, Hunt 
and Roemer clearl ^separate the colleges from- ' 
nonpublic Fourjttetices id both-77/torc and 

Roemer failed to fully accept that distinction," 
however, and state courts are not bound to 
accept the majority view : as they deliberate 
under more severe constitutional restrictions. 
.While this distinction has been made in most 
states where litigation has occurred concerning 
aid to private colleges or their students, deci- 
sions barring aid to students in church-related 
colleges in Alabama, 33 Nebraska 34 and Wash-. 
ington 35 failed to appreciate the differences. » 
Should state courts fail to differentiate bbtween 
the higher and lower educational .institutions, 
programs of aid are likely to be barred given the 
fairly, clear understanding that aid to nonpublic 
(parochial) K-12, will, beyond bus. transporta- 
tion and textbooks, breach the Fiyst Amend- 
ment. It will be nn«umbent s .upon defendant"** 
colleges and'state agencies to marshal testimony - 
explaining, and indeed proving, the generally 
significant differences that do exist. Careful, 
reading of those cases where the significance *of 
the distinction was not recognized by the courts 
indicated that the judges were woefully ign^lfcnt 
of the educational program and organization 
which characterizes the church-relateiP college 
campuses of the 1970s. 

Application of ' 'contemporary standards* . 
Ohe way state courts have used to explain shifts , 
jji interpretation of constitutional provisions, at 
times overruling Judicial precei&nt when' a pro- 
gram'may se^Vn at odds with thelactual language t 
-^of the provisions. In Arizona the : state supreme 
court upheld grants to a series of agencies and 
church groups for emergency' relief despite 
strong constitutional provisions. The provisions, 
it stated, were tQ be "enforced m the context Qf 
the contemporary fabric of our society and in 
light of its needs." 36 Similar thinking in Illinois m 
and New York was responsible for overturning 
negative decisions on aiding a religious orphan 



^syliyn 37 *and providing textbooks for parochial 
school students at ^tatqfexpense. 38 Given the 
rulings by the Supreme Court in support of ai<S 
to church-related colleges and the evolving secu- 
lar function -these institutions perform,- state 
Courts may depdTf from previous patterns or 
interpretations and rule in favor of aiding 
nonpublic, church-related colleges. Precedent for 
this approach exists in upholding the funding of 

j^nvate institutions for public purposes, when 

the fact of their "privateness" may have predud- 

* ed support* oi the same*in$titutions one hundred 

• years ago. , % 

~The definition of what constitutes a "sectari- 
an" institution is* the fourth parameter facing 

* state courts. ,To answer this question is to 
answer the Supreme Court test concerning the 
nature of the institution(s) to be aided. The first 

, * recent attempt lo delineate "degrees of religios- 
ity" was; accomplished in Maryland. 39 The 
Supreme* Court in Tilton did not clarify whatf 
activities would jaeed to be present (or absent) 
to warrant, a suspension of state assistance, 
thc*ugh the 'set of criteria was less rigid than 
^Horace }Aann.> Hunt and Roemer simply con- 
cluded that the institutionsan question were like, 
the colleges in Tilton M*ithout further definition, 
though Baptist: College in Ckarles'tor) did appear 
to have a closer relationship to the denomiha- 
tion in terms of governance. It is not clear hqw 
state "courts, especially 'those hearing challenges 
under constitutional provisions' barring aid to 
any "sectarian institution," will go about defin- 

. ing that entity. The state supreme court ,in 
Washington, in spiking down <that„ state's tuition 
grant pjdgram for private college students 
- simply , notetf that all the institutions "were, 
iounded upon and continue to be' dedicated to 
some elements of sectarian purpose and influ- 
ence." 40 In Kansas the federal district court set 
, , forth eight criteria under*^hifch f colleges warn to 
be examined. While the tuition ""grint grogri|m 
was upheld, five of U^e seventeen eligible institu- 
tions were ruled to ^e ineligible for activities 
encompassed in only one of the kight criteria. 
The important point is that state courts remain 
relatively free to view given aid* programs 
through the "prism of their own artificially 
constructed criteria for cj^ermining.a college's 
"sectarianism." Reviewin^the decisions of the^ 
state courts regarding ,ihe controversy av^r 

• whether- or not the Qibl£ was a sectarian book 
reveals the gamut of interpretation that may be 
expected. . - * 

The question of taxpayer standing is one that 
? has not been researched, in conjunction with this 



paper. In Flast v. Coh^n a taxpayer was granted 
standing to challenge the constitutionality of 
federal appropriations even though his interest 
might be considered "cdmparatively minute and 
indeterminable." 4 1 By comparison, the right of 
a taxpayer to raise a challenge to state appropri- 
ations is a matter determined by the caseiawin 
-the individual states. In Kansas*the tuition* grant 1 
program was upheld by the-federal distnct courts 
after plaintiffs had sought without success tfc v 
have the case heafd< in state courts. Given- the r 
more severe provisions against aid to private or<f 
church-relate^ colleges found in a number of 
constitutions, the question of standing to sue 
under these provisions might become' a crucial 
one. 

The question of potentiality, *the final param- 
eter to be discussed, is a state o^ mind rather^ 
than a point to be documented 4>r proven. The* . 
Supreme Court justices appear to fcave assumed 
that the potential always exists for religious, 
indoctrination and sectarian twitching in non- 
public primary and. secondary sbhools. Programs 
designed' to funnel state money into the^secular 
aspects of these schools fc CQU}d not be upheld 
because the potential for misuse (and therefore ' 
the need for constant surveillance) was too- 
great In suft>orting chujCh-related colleges, at • 
least in th$ forms tesWd^to datfc, the potential 
for advancing religion/ has fcot been viewed g$ 
constitutionally significant. On the contrary,- 
college education 'has been characterized by its 
academic^ freedom in the classroom ahd the 
ability to separate secular functions from the 
sectarian activities advancing the former while 
remaining neutral with regard to the latter. It 
remains to be seen if the state courts will make 
( simflar assumptions with regard to state arfffor 
church-related colleges. Predispositions and 
knowledge of the different nature of college and 
K-12 educational methodologies and goal's on> 
tire part of individual justices bear on the finals 
outcome of the deliberations. 

The Supren\e CQurt decisions to date have 
engouraged private college officials. Failure to., 
seccire aid in particul&r states' as often as not 
relates to legislative, -and political difficulties. 
The Court has^ begun to define Jhe* permissible 
"degree of ^religiosity " which-' institutions must 
hpve to_ r^beive governmental funds* and the 
fosj^s that -aid may take. By con^parisoij yritfr 
the Supreme Court's three-pArt .test, jio trends 
are £videri<t from the analysis of the state court 
decisions, beyond the obvious observation .that 
funding ^>f 'sectarian activity will not be allowed^- 
indeed the three-part test is likely to be the first 



analysis done by the sta,te counts. Since several > 
student aid .cases have recently been decidetl in 
federal district* dourt it is, likely, that the Su* 
^preme Court will have enunciated further guide-' 
4ines on this form of aid prior to additional state 
interpretations in the area. S houl d the Court 
conclude that student aid is- jfcnt to direct 
institutional aid, an unlikgj(J R^itioh, the 
"direct-indirect," and "support tl'THrna^ 
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clauses in the state constitutions would loom 
an. even more proscriptive barrier. General pri^ 
ciples differentiating higher -education* from 
K-12 will guide the stateg^in defining their own 
constitutions, but tlre_ sharper loclis of the 
provisions in the states will require rtiore precise- 
definitions within the paran^eters noted. 

Implications for Policy Makers , • - ■ 

While the constitutional parameters surround- * 
. ing state support for church-related colleges and 
universities and students attending them are still 
evolving, policy makers at the state level* are able 
to .draw upon available guidelines, directions and 
\ suggestions, ^Any state with a severe constitu- 
tional proscription against aiding church-related 
colleges would do well to research the, question 
of taxpayer standing. Having a state»aid program 
chaHer^p&'tmly on Fitft Amendment grounds at 
the federal district court level, because the state 
£OUrt will not hear a litigant's petition, is clearly 
beneficial. There is one lessf barrier tQ cross — , 
• a»d *fi many states it is "the more difficult 
barrier. . , • 

* grafting constitutional statutes and reguta^ 
Hons. Assuming a careful study of the constitu- 
tional restrictions (both state and federal) has 
been made, the fashioning of appropriately 

. restrictive statutes and nonentangling regula- 
tions is of crucial importance if face constitu- 
tionality is to be sustained. 

'As indicated earlier, the court has not deter- 
mined the restrictions (if any) that are to be 
placed on student aid programs, although courts 
in Kansas, 4 Missouri and Nebraska have implied 

. that f6r ,cfertain forms of student aid certain , 
restijctiohs £rt applic4Afe t * (See citations irf 
Exhibit C-2). It £s cleaMhat statutes authorizing 
direct aid programs must' have a clause limiting 
. funding to seojilaj (ponrialigious) ^urjidses.' Ad- 
ditionally, it would be yise to ihclude a standard * 

' , -severability clause in thk event that the court 
finds one or/ more, institutions or -facets of the 
program to be in violation 'of the constitution. 
The ywly organized National Xssociation'of - . 
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* Independent College* and Universities ^NAJCU) 
13 cpnuniJUd'tcr providing assistance to states 
designing progpaips and" facing constitutional 
challenges, espettsHly-' as those challenges relate 
broadly to aid *for independent institutions. 
NAICU has established an^ad hoc committee 
cdm posed <jf experts in the field which will serve 
as an information bank and communications 
link. * 

m • 

Preparing for and engaging in litigation. The 
decisions rendered by the Supreme Court pro- - 
vide a base for designing and defending certain 
programs of support to certain church-related 
institutions for certain functions. Potential court 
challenges may be eliminated if the ai<j^pnten}- 
p la ted mirrors in all respects programs already 

# sustained by the couk. The student loan pro- 
! N grain in North Carojina,* for example, was 

* sufficiently similar to the program in South 
Carolina (dismissed^ for want of $ substantial 
federal questipn b$ the Court) % that it was 
removed from the suit by the federal district 
court. * — - ^ & 

t It is incumbent upon the plaintiffs to prove 
that A given statute either is unconstitutional on 
its face, or as it is applied to ^certain church- . 
related institutions. Again given the caveat of 

* student aid, the question of face constitutional- 
ity sferould pose little problem if the guidelines 
laid down in earlier decisions are followed 
scrupulously. In fact, it is not clear that chal* 
letiges in federal court will stand if only the 
application of a statute is in -» question. The 
matter then becomes an admintstrative rather 
than a constitutional one. , 

Facing the task of proving improper apphca- 
_ tion of .a statute may be less difficult for a 
plaintiff given: 1) the clouded\ view of what 
constitutes an ineligible, "pervasively sectarian" 
institutiort (or however else a state conftitution 
, is phrased) and 2) the tendency* of the colleges 
themselves to oyerstate their religious nature in 
college publications and addresses. As a result, a 
.plaintiff may well be able to paint a distorted 
portrait of any given college based on catalbg 
rhetoric but having little basis in actual practice. 
This places the college in the unenviable position 
of explaining the difference between its theolog-, 
ical language and educational program. 

Those responsible for state aid programs 
might anticipate 'this problem by eliminating 
Bible schools and colleges which offer solely 
theological degrees and by alerting officials of 
the liberal arts colleges to the danger of includ- 
ing ambiguous, superfluous and oftentimes in- • 



** .accurate statements of college activities and 
• goals in 1 catalogs, handbooks or even speecheg. 
£he institutions should be made aware of the 
importance of stressing their primary education- 
al purposes, the academic freedom provided 
their faculty, fcnd policies of nondiscrimination 
4n hiring, admissions and financial aid. 'All 
unnecessary or> dverzealous references to religi* 
ous requirements, preferences or restrictions 
r shoiild be removed. 

Constitutional revision. Despite the successes- 
church-related college programs have had before 
the Supreme Court, some states may well need 
to 'revise their *<jonstitutiQns prior to initiating 
legislation. This rou£e has been taken in £ 
number of states, as already noted, and; in most 
'cases the change foltoweti litigation which con- 
firmed unconstitutionality under the previous 

- code. A" state can either attempt to eliminate 
obstructive language,sas in South Carolina where 
a pro^cripttftn against "direct and indirect aid" 
was modified^to' eliminate the word "indirect," 
thereby openirig the* way for student aid fund- 
ing. Or the state edn insect enabling language, as 
- V ixipeorgia, where tuition grants were specifically 
autlibriz.ed by including: "Not withstanding any 
oth^ provision of -this Constitution the General 
Assembly may by law provide for 'grants of 
State, county or mufycipal 'fulTds to citizens of 
the state for educational purposes, in discharge 
of all obligations of the state' t?o provide ade- 
quate education fof iis' citizens. '* 2 , * 

e Constitutional . revision, however, has been 
difficult and may Ijeconje-even more so. Parochi- 
al referenda over thej>ast decade hav^ proven ,to 
be unsuccessful* in ,10 of 11 attempts. Any 
revision which would appear to<tepen the way 
for aid to tehgious elementary and secondary, 
schools would be extremely difficult* to sustain- 
Even attempts -to secure Assistance for private 
college students by express language will meet 
with stiff resistance from taxpayer?; *|}ven the 
current state of the #conomj{. Such a referen^ 

. dum was* defeated in Nebraska fast fall. Given 
. budgetary ^o'rtstraints -sofre 'officials frbm the 
public sector of higher educatioo^n be expect- 

"*ed to oppose constitutional modification. Edu- 
cators from state colleges and universities are 
involved in the current litigation in Louisiana* 
and Tennessee, and participated in the'iJoemer 
suit. Still, constitutional revision t's an appropri- 
ate avenue as a precursor to state support for 
church-related colleges and may bff the. only 
avenue if the "pure student aid" argument fails:* 

* Beyond earful drafting of the provision or 
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change, however, a carefully orchestrated effort 
will, be necessary to insure that the modification 
is both understood and broadly supported. 
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Exhibit C-1 

pinions by the Justices of the U.S. Supreme Court 
in the "Establishment Clause" Cases Decided Since 1970 
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Burger 
Black mun 
„ Stewart 
Harlan ' 
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Marshall 
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Powell 
Renquist 
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Lemon I 1 - Tilton 2 


' Levitt 3 


Nyquist 4 


Lemon II s 


Hunt 6 


Meek 7 


Roemer^ ' 




+ 


+ 


+ 


** + 


•> 


+ 


+ 


— 


+ 




+ * 


+ 


+ 


+ 


+ 




+ 

\ + 








• + 

+ 


— « 


+ 


. - 


+ 


— 
na 


na 


na 


na 


na 


na 1 


• * 
• 














* 


na 


na 


na 


. na 


na 


+ 


na 


na 
+ 


na 


na 




— } + 


+ 




+ • 


+ 

• 


na f 


na 


na 


na 


na 




na 





t * A vote to uphold the statute 
— ? A vote to strike down the statute 



na = Not applicable. -This individual did not participate in the decision. 



'Lemon v Kurtzman, 403 U S. '602 (1971) The 
authorizing salary supplements for nonpublic school t<j 
purchase "secular educational service* -frora nonpublic ; 
state in Violation of the tfeird tes\. * 



>urt in Lemon I struck tfoyi a Rhode Island statute 
ichers and. a Pennsylvania statute authorizing the state to 
iooIs. Hie program was held taentangle religion and the 



2 Tilton* v. Richardson, 403 US 672 (1971). The court hi Tilton approved the use of fe>leral funds under the 
Higher Education Act of 1963 for the construction of acadSJfcffc facilities on four church-related campuses in 
Connecticut < r t - * * * 

3 Levitt v Committee for Public Education and Religious Liberty 413 U S 472 (1973) -The court in Levitt 
struck down a, New York program reimbursing n^fipxiblic schools for testing arid recordkeeping The program 
was found t© violate the primary effect test. 

4 Committee for Public Education "and Religious Liberty v ♦lyquist, 413 US 756 (1973). The court in Nyauist 
struck down tuition reimbursement or tax credits for parerits of children attending nonpublic school in New York 
by the 6-3 vote shown. A third program challenged in Nyquist, grants to the nonpublic schools for maintenance 
and repair, was decided oy the same 8-1 vote as in Levitt The^pnmary effect test was violated under each of tbe 
three programs » 

» ' % ^ • 

5 Sloan v Lemon. 44 3 US 82;? (1973) The- court.in Lemon //struck down a Pennsylvania statute' providing for 
reimbursement of a share of tuition paid parents who sent their children to^nonpublic schools. The^rima^y effect- 
test was violated by the statute , 

6 Hunt v. McNair, 413 US 734 (1973) The court in Hunt upheld a South Carolina Statu te"authori zing 'the 
issuance of state revenue bonds for facilities construction at colleges and universities, including those controlled 
by religious sects • ^ . * • ,> , » # * * 

7 Meek v Pittinger, 421 U.S 349 (1974) The court in Meek invalidated" .provisions of two Pennsylvania acts 
.authorizing "auxiliary services 1 ' (counsehng, testing,' speech. and nearing therapy, etc.) and the direct loan of 

instructional materials and equipment The latter failed the primary effect test, the fofmer^he entanglement test 
* The court upheld a 1 porticfri of the act which authonzed the lending of textbooks free of charge to 'both public 

and nonpublic school pupils - y~ 



Board of Public Works, 44 LW 4939 (1976) The court in Roemer uphel<ja Maryland statute 
ahual noncatecorical Grants to Dnvate. including church»rplated colleee*. - ^ 



8 Roemer v 

authorizing annual noncategorical grants to private, induing church'related coljegel^. 
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Exhibit 

Federal and State CouiVbecisions 
Public Funds for Church-Related Colleges' or Students Attending Themy970-77 



' Case 

Tilton v. Richardson 1 



Federal Types of Aid Programs 

-Facilitie s Grants 
* 



State 



Court of hecord 

U.S. Supreme 



Decision Rendered 



State 
Constitution 



Federal 
Constitution 

Upheld 



.Roemer v. Board^of Public Works 2 
**fona College v. Nyquist 3 
Canisius College v Nyqui$t 4 
College of New, Rochelle v. Nyquist 5 
State^x ret. Warren v. Nusbaum 6 
Citizens for the Advancement of Public 
Education v Board of Regents 7 



State Types of Aid Programs 
Direct N on categorical Aid 



Maryland 
New York 
New York- 
New York 
Wisconsin 

Louisiana 



U.S. Supreme 
State Supreme 
State Supreme 
State Supreme 
State Supreme 

Federal District 



J 



Struck down 
Upheld 
Upheld 
Struck down 



Upheld 
Struck down 
Upheld 
Upheld 
Stmck down 



Pending 



Tuition Grants (Private college students only) 



North Carolina 

Kansas 

Nebraska 

Kentucky 

Alabama 

South Carolina 



Federal District 
Federal District 
State Supreme 
Circuit Court 
State Supreme 
State Supreme 



Struck down 

Struck down 
Sfruck down 



Upheld 
Upheld _ 
Struck down 
Upheld 
. Struck*down 



SmitJ) v, Board of Governors 8 
Americans United v Bubb 9 
State ex re/— Rogers v. Swan son 1 0 
Americans United v. Pryor 1 1 
Opinion of the Justices 1 2 
Hartness v. Patterson 1 3 

r 403 US 672 (1971). } . * 

2 44 L.W 4939 (1976) . 

3 316 N Y.S. 2d 139 (1970). Inasmuch as Iona College was four* to be a sectarian institution, the court 
concluded it would be ineligible to Teceive funds under the State or Federal Constitution. Canisius College and 
the College of New Rocr\elle (see next two footnotes) were found to be less than pervasively sectarian in the New 
York court's liberal interpretation of that state's constitution 

4 320 N.Y S 2d 652 (1971) 

5 326 N Y S, 2d 765 (197 1') . - *" 

6 198 N W. 2d 650 (1972) An arrangement whereby state funds for a dental school at Marquette University 
flowed directly to Marquette, without adequate, restrictions to insure that fuhoVwouid be used only for the 
secular purposes of the dental school, was found to violate tjie Constitution The court indicated, however, thafa 
statute could constitutionally be drawn to sufficiently segfegate the funds without dissolving the dental school as 
a part of the university. See State ex rel Warren v Reuter. 170^N W. 2d 790 (1969) 

7 Action has been filed in Louisiana against that stated program of institutional aid No secular use clause was 
coptained in the statute and the defendants are attempting to remedy the defects in the statute at this time' 

8 U.S.D.C , Western District* of N C. Charlotte Division, No C-C-76-131 (1977) Three student aid programs were 
fibrilenged in the Smith case' two tuition grant programs available to private college students only — one 
need-based, the other an offset grant to every student — and one public-private need-based scholarship program 
matching th» federaTSSIG funds The states loan program had b*ftn upheld earlier by the district court for want 
of a substantial federal question (See footnote 20) 

r 

t 

9 379 F. Supp*72 (1974) 

,0 219 N.W. 2d 726 (1974). Failure to restrict the funds to "secular subjects" was a principal defect in the 
statute. * 

11 Franklin Circuit Court Civil Action No 84U4, March. 1974 c 

V 

1 2 280 So. 2d 547 (1973) The program was found to fail the entanglement test 

1 3 179 S^2rf 907(1971) The program was foun<fto violate J.he state constitutional proscription disallowing aid 
"indirecU^to church -related colleges 
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Tuition Grants (Public and private college ttudgntt) 



Americans United v. Blanton 1 4 
Smith v. Board of Governors 1 5 
Americans United v, Rogers 16 
Lendall vXook 17 
Weiss v. Bruno 1 8 



Tennessee 
"North Carolina 
Missouri 
Arkansas j 
Washington 



Federal District ; 
Federal District ' 
State §upretfte 
federal DistnctV 
State Supreme * 



Smith y. Board of Governors 19 
Durham v. McLeod 20 
Washington State Higher Education 

Assistance Authority v. Graham 2 1 
Miller v. Ayrea 2 2 
-Miller v, Ayres 2 3 t 
State Education Assistance Authority 

v. Bank of StatesVille 24 



Hunt v. McNair 25 • 
Minnesota Higher Education Facilities 

Authority V, Hawk 26 
'California td»jcational Facilities 

Authority j/. Priest 2 7 
Clayton.v. Kervick 28 
Nohrrv. Brevard County Educational 

Facilities Authority 29 



Loam (Public and private college students) 

1 — ! 

North Carolina 



South Carolina 

Washington . 

Virginia 

Virginia 



Federal District 
State Supreme 

State Supreme • 
State Supreme 
State Supreme 




North Carolina State Supreme 

Educational Facilities Authorities „ 

South Carolina 

* Minnesota 

California 
New Jersey 

Florida 



Upheld 

Struck down 
Struck down 
Upheld 

Upheld 



Upheld 
Upheld 
Upheld 
Upheld 



Upheld % 
Upheld 



Upheld 
^Upheld 



U.S. Supceme 




Upheld 


State Supreme 


Upheld . 


. Upheld 


• 

State Supreme 
State Supreme 


UpheW' 
Upheld 


Upheld 
Upheld 


State Supreme 


Upheld 


Upheld 



2' 
i* 



14 U.S D C , Middle Distnct ofTenn , Nashville Division, No 76-227-NA-CV (1977). T>ie;program Called due to 
the lack of a ''secular purposes only" restriction. The case was appealed to the U.S. Supreme Court burrerhanded 
following statutory, changes A revised challenge is purportedly ip the works. See 384 F Supp. 714 ( 1 9 7 4 y. 

I5 U S.D.C , N.c'no. C-C-76-131 (1977) 

1 6 StateS upreme Court Np ^9410, 26 July 1976. 

1 7 U^Pistnct Court, Eastern Distnct, Arkansas, No. LR-75-C-287 (1977) „ . 
4l ?509P 2d 973 (1973). The stnct constitution of the state was violated ' 

19 Federal District Court, No. C-C-76-131, June 16, 1976. 

c - t 

20 192 S.E. 2d 202 (1973). Appeal dismissed by the Supreme Court for want of a substantial question, 413 U.'S. 
902 U973) * ^ , 

21 529 P 22 1051 (1974) The strict constitution of the state was violated 

2 2 1 91 S E 2d 26l"(i972) The Virginia Constitution prior to 1974 prohibited grants to students but allowed 
loans. Under the first court test the 'Moans" repayable. in academic work were found to be grants in violation of 
the state constitution. 1 * ^ 

2 3 198 £.E 2d 634 (1973) A refashioned loan program with repayments to be made in dollars orservipfrto the 
state was held to be constitutional. 



24 276 N Ci 576^(1970). The case was decided on the "public purpose*' nature of the appropriation Church-state 
issues were not r JM**^ ^ 

413 U.^. 734^jpR) 
26 232 N.W.jaPTO6n975) 



2 25 v 26 




13(1974) 



2A 267 A. 2d 503 (1970), 285 A 2d II (19yi). Remanded in light of the 1970 decisions of the US. Supreme 
C<MRt,-the New Jersey court sustained its earlier ruling in favor of trie statute. 

29 24tSo. 2d 304 (1971) 
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Exhibit C-3 
State Constitutional Provisions 1 




Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
"Georgia 
Hawaii 
Idaho 
Illinois. 
Indiana 
"Iowa* 
T Kansas 
Kentucky 
Louisiana « 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 

* Mississippi 
Missouri 
Montana , 
Nebraska 
Nevada, 

New Hampshira 
New Jersey 
New Mexico 
New York 

* North Carolina 
North Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
F^hode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin . 
Wyoming^ 
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'Any lndMduaT state constitutional provision may contain a clause or clauses which are difficult to place exactly in one category 
(or categories). The serious reader is urged to consult the exact language of each provision. See Legislative Drafting Research Fund 
of Columbia University. Constitutions of the United States National and State (Dobbs Ferry, N.Y.- Oceana Publications, Inc., 
1 tit, 1174). 

^The identification "to or in aid of' signifies a possible juridical distinction between aid directly to institutions and aid indirectly 
to- institutions through, for example, student aid. Indeed, some constitutions use the terminology "directly or indirectly,'* and the 
two phrases are used interchangeably here 

^Indicates a provision authorizing a particular program of aid for, private colleges or students attending these colleges which would 
- circumvent another more restrictive provision. ' 

4 This prohibition is stronger than most, prohibiting support in aid of any sectarian institution or purpose. 

SRalher than control per se, the provision prohibits support for schools where ''distinctive doctrines*' are "promulgated or 
taught" * - 

6 Appropriations to any college controlled in whole or in part by any denomination prohibited. 

7 Appropriations to any educational institution not exclusively owned or controlled by the state prohibited. <- 
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Exhibit 
State Court Decisions 4 
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tatute upheld i *- * 

tute struck down "\ 

l U is crucial to keep in mind that these decisions relate to specific programs and statutes. A review of individual cases is necessary to 
* determine which Issue sand principles the courts resolve <t • 

2'OpiniQn by the state's attorney general 

1 

3 The actual statute in question was found to be unconstitutional only in that certain proscribed funds were used. The state, using 
♦ other funds* cVwld provide bus transportation to parochial school students in the view of ^ne court. * ' 

4 Bime reading was upheld in one case while distribution of the Gideon Bible was struck down in another 

5 Aid to the Salvation Army prohibited. Aid to a sectarian hospital sustained. ' 

6 Expelling » college student for failing to attend nonsectarian religious exercises upheld. Bible reading in the public schoolsjpuck 
down. ' 

6 7 Two opinions were rendered, with only * one decided oS grounds of separation of church and state. (Students in nonpublic schools 
were transported across school district lines) # 

/ * * 

8 Disbursement from certain funds prohibited. . ^ - — 

9 Three of the (our colleges receiving the facilities grants were found to be sectarian institutions ineligible under the First Amendment 
to receive state funds. 

* * °This 1 a 7 J case restricted school fund monies from beting appropriated to Lea Female College. Students in the school were as 
young as age eigrH. Given the distinctively different nature of private colleges today it would be spurious to emphasize the case as a 
precedent 

ft 

* J The New York courts have liberally interpreted the constituti6n to alloy some nominally church-related colleges to receive aid. 
Pervasively sectarian colleges and universities are. however, ineligible for assistance^ 

12 The^attorney general in this opinion determined that contracts with private colleges to educate students would not be 
conslftuUonally proscribed. Colleges with secular and sectarian functions which were inseparable, however, would not be allowed to 
participate. 

1 3^rogram cited favorably in dictum. 
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Eduction Commission of the 'States 



The Education^ Commission of the States a -nonprofit 
organization (formed by interstate compact In 1966 Forty-six 
.states, fuertjl) Rico and the.Vifgin Islands are now membe^ 
Its goal rs td further a working refetionship among governors, 
State legislators ao£ educators for the improvement of educa- 
tion. This Report is 5n outcome of one of many commission 
undertakings at atl'ieveis of education. -The commission offices 
, are located at 300 Lincoln Tower. 1860 Lincoln Street, 
Denver, CqP^8Q295 

It is the policy .of the^rJucation Commission, of the Stales to 
take affwmativf,action to prevent discrimination in its polices, 
programs and eYnployment practices. 
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